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Executive Summary (One Minute Read)
Blackburn v Wagonga Local Aboriginal Land Council (FCAFC) - appeal against
determination that native title is non-existent on certain land - land is contained within larger
registered native title claim application and yet to be determined - non-claimant application was
opposed by applicants - the need for caution concerning parcels of land that are within larger
registered native title claims that are not determined - appeal dismissed
Woods v McKinlay (No 2) (NSWSC) - house purchased by defendants for plaintiff to live in purchase with a loan in the names of the defendants - plaintiff contributed to mortgage
repayments - dispute as to quantum of plaintiff’s contribution - constructive trust
Daley v Donaldson (NSWSC) - plaintiff claims settlement reached - evidence of plaintiff’s
adoption subsequently revealed - applicant alleged to be child of the deceased - evidence given
that plaintiff was not a child of the deceased and adopted by a third party
Semitecolos v Semitecolos (NSWSC) - succession - wills, estates - construction of
deceased’s will - testamentary dispositions - family provision - provision to be made for the
plaintiff in lieu of the provision made for him in the deceased’s will
Groom v Leafbusters Pty Ltd (in liq) (VSC) - equity - real property - claim for declaration of
common intention constructive trust over house property on principles of proprietary estoppel credibility and reliability of the witnesses - claim not made out on the facts and the evidence claim dismissed - counterclaim for removal of caveat successful.
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Willis v Crosland (VSCA) - sale of land - clause permitted purchaser to terminate - whether
trial judge erred in finding that purchaser was not ‘ready, willing and able’ to perform and so
was ‘then in default’ - purchaser not in actual breach - relevant conduct not repudiatory termination by purchaser valid - appeal allowed
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HABEAS CANEM
Tail floating with clouds
_
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Summaries With Link (Five Minute Read)
Blackburn v Wagonga Local Aboriginal Land Council [2021] FCAFC 210
Federal Court of Australia, Full Court
Mortimer, Perry and O’Bryan JJ
Native title - appeal raises issues about the intersection of the NT Act, law of the
Commonwealth, the ALR Act, law of the State of New South Wales - non-claimant application appeal against determination that native title does not exist in respect of certain land in New
South Wales - where land in question is contained within larger registered native title claim
application (the South Coast People’s claim) which is yet to be determined - where nonclaimant application was opposed by the applicants in respect of the South Coast People’s
claim - consideration of s67 of the Native Title Act 1993 (Cth) - whether the primary judge erred
in making findings in respect of the South Coast People’s claim - whether the primary judge’s
reasons should have been confined to a consideration of the question whether the evidence
adduced by the appellants "cast doubt" on the claimed non-existence of native title - whether
the primary judge erred in holding that s223(1)(b) requires that the relevant land was
"significant", "sacred" or "important" to Aboriginal people - whether the primary judge erred in
inferring that, when the Aboriginal witnesses were speaking of "significance" of the land to
Aboriginal people, they were in fact referring to the existence or otherwise of connection with
the land under s223(1)(b) - whether the primary judge erred in concluding that the evidence
adduced by the appellants was not evidence of an ongoing connection with the land under
s223(1)(b) - the need for caution in respect of non-claimant applications concerning parcels of
land that are within larger registered native title claims that are not determined - appeal
dismissed.
Blackburn v Wagonga Local Aboriginal Land Council
[From Benchmark Thursday, 25 November 2021]
Woods v McKinlay (No 2) [2021] NSWSC 1510
Supreme Court of New South Wales
Parker J
Equity - house purchased by defendants for plaintiff to live in - purchase financed with a loan in
the names of the defendants - plaintiff claim equitable interest - plaintiff contributed to mortgage
repayments and paid for improvements, repairs and maintenance and outgoings on the property
- dispute as to quantum of plaintiff’s contribution; components of plaintiffs contribution included
initial deposit, improvements, rent, loan repayments - whether plaintiff was merely renting the
property from the defendants - whether the property was subject to a joint endeavour
constructive trust of the type recognised by the High Court in Muschinski v Dodds [1985] HCA
78; (1985) 160 CLR 583 and Baumgartner v Baumgartner [1987] HCA 59; (1987) 164 CLR 137
- terms of constructive trust will provide for sale of the property and proceeds being applied first
in repayment of plaintiff’s contribution to the purchase cost and remainder being divided equally
between plaintiff and defendants - form of account to determine quantum of contributions.
Woods v McKinlay (No 2)
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[From Benchmark Thursday, 25 November 2021]
Daley v Donaldson [2021] NSWSC 1507
Supreme Court of New South Wales
Hallen J
Power of court to determine questions in dispute between the parties to the proceedings as to
whether and on what terms the proceedings have been compromised or settled between them plaintiff claims settlement reached - evidence of plaintiff’s adoption subsequently revealed whether settlement reached remains valid - whether common mistake renders settlement void
or voidable - orders considered appropriate to give effect to determination - substantive
proceedings involve claim for family provision order under Ch 3 of the Succession Act 2006
(NSW) - applicant alleged to be child of the deceased - subsequent evidence given that plaintiff
was not a child of the deceased as he had been adopted by a third party.
Daley v Donaldson
[From Benchmark Friday, 26 November 2021]
Semitecolos v Semitecolos [2021] NSWSC 1508
Supreme Court of New South Wales
Hallen J
Construction of deceased’s will - administration - effect of testamentary dispositions - whether
direction to pay debts and testamentary expenses displaces s46C(2) of the Probate and
Administration Act 1898 or whether the section inapplicable because of terms of the will - family
provision - claim by adult child of the deceased for provision under Ch 3 of the Succession Act no dispute as to eligibility under s57(1)(c) of the Act - provision made for plaintiff in the last will
of the deceased - no competing financial claim of the defendant, and his sister, both of whom
are also adult children of the deceased - whether the plaintiff was left without adequate
provision for his proper maintenance and advancement in life - whether an order for provision
should be made for his proper maintenance and advancement in life and, if so, in what amount provision to be made for the plaintiff in lieu of the provision made for him in the deceased’s will.
Semitecolos
[From Benchmark Friday, 26 November 2021]
Groom v Leafbusters Pty Ltd (in liq) [2021] VSC 765
Supreme Court of Victoria
Cavanough J
Parties not in dispute concerning equitable principles of proprietary estoppel - counsel for
defendant disclosed evidence that the plaintiff’s witnesses were unreliable and Court should
not accept it unless validated with other objective and reliable evidence - plaintiff’s overarching
contentions about alleged separation agreement - to be regarded, in equity, as involving a
promise by the defendant company, as trustee of the Leafbusters Trust, to transfer the Olinda
property to the plaintiff - no sufficient agreement, promise or commitment is to be found conduct by Paul (plaintiff) and Thea (ex-wife) after September 2009 inconsistent with alleged
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separation agreement - absence of communication of the purported trust, which "raises a strong
inference against an intention to make an appropriation irrevocable" - plaintiff took no interest in
the property until 2016 and lodged caveat - references to the Olinda property being subject to a
tenancy - the Olinda property continued to be treated as an asset controlled by Thea - omission
to call ’bookkeeper’ as witness who was present the separation agreement was completed and
agreement was allegedly made - no promise or assurance; no reliance (reasonable or
otherwise); no detriment; no unconscionability - defendant company appears to be entitled to an
order for the removal of the caveat lodged by the plaintiff on the title to the Olinda property plaintiff’s claim dismissed.
Groom v Leafbusters Pty Ltd
[From Benchmark Wednesday, 24 November 2021]
Willis v Crosland [2021] VSCA 320 >
Supreme Court of Appeal Victoria
Sifris, Walker JJA and Macaulay AJA
Contract - clause permitted purchaser to terminate contract if purchaser (a) obtained report
which designated current defect in structure on land as ’major building defect’ (b) gave notice
and (c) ’is not then in default’ - payment of deposit due at midnight on 18 December 2019 purchaser gave notice of termination at 7:51 pm on 18 December 2019 - purchaser had paid
most but not all of deposit - whether trial judge erred in finding that purchaser was not ’ready,
willing and able’ to perform and so was ’then in default’ - purchaser not in actual breach whether purchaser was ’ready, willing and able’ did not affect ability to exercise contractual
right - vendor contended by notice of contention that purchaser repudiated the contract and was
’then in default’ - repudiation not sufficiently raised below - new issues raised on appeal relevant conduct not repudiatory - suggested repudiation not accepted before notice of
termination - purchaser was ’not then in default’ - vendor contended by notice of contention
that report did not provide sufficient basis to terminate contract - report did provide proper basis
- termination by purchaser valid - appeal allowed - notice of contention dismissed.
Willis v Crosland
[From Benchmark Thursday, 25 November 2021]
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Poem for Friday
Nothing Gold Can Stay
By: Robert Frost
Nature’s first green is gold,
Her hardest hue to hold.
Her early leaf’s a flower;
But only so an hour.
Then leaf subsides to leaf.
So Eden sank to grief,
So dawn goes down to day.
Nothing gold can stay.
ROBERT FROST
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