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 Executive Summary (1 minute read)

Gardiner v Hughes [No 2] (VSCA) - wills and estates - probate - testamentary capacity appeal
against dismissal of application for revocation of grant of probate - prima facie case established
- appeal allowed

Diakou v Rouse (VSCA) - costs - wills and estates - proceedings in which respondent sought
production of 'documents and property' by applicant - applicant's appeal against primary judge's
costs order allowed

Page 1

https://twitter.com/Benchmark_Legal
https://benchmarkinc.com.au/web/library


 Summaries With Link (Five Minute Read) 

Gardiner v Hughes [No 2] [2019] VSCA 198
Court of Appeal of Victoria
Kyrou, McLeish & T Forrest JJA
Wills and estates - applicants sought revocation of grant of probate - applicants sought
declaration that deceased wills were invalid due to lack of testamentary capacity and declaration
deceased had 'died intestate' - if Court not satisfied to revoke probate, applicants sought
appointment as executors in respondents' place - primary judge dismissed summons for
probate's revocation of probate on basis applicants did not establish prima facie case - whether
matters raised in particulars called 'for investigation' into testamentary capacity - held: prima
facie case established - appeal allowed.
Gardiner
[From Benchmark Wednesday, 18 September 2019]

Diakou v Rouse [2019] VSCA 199
Court of Appeal of Victoria
Kyrou, McLeish & Emerton JJA
Costs - wills and estates - deceased died intestate - applicant was deceased's solicitor -
respondent was 'former wife' of deceased - respondent sought production of 'documents and
property' by applicant - applicant sought to appeal against primary judge's costs order -
applicant contended primary judge erred in treatment of order permitting respondent leave to
cross-examine applicant as 'fresh evidence' for costs discretion's purposes - applicant also
contended primary judge erred in relation to 'procedural history' and resultantly had made
erroneous finding that conduct of applicant was 'less than reasonable' - held: appeal allowed.
Diakou
[From Benchmark Thursday, 19 September 2019]
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 To My Friends
By: Henry Lawson

 From: Skyline Riders.
 
These are the songs of the Friends I neglected -
 And the Foes too, in part;
These are songs that were mostly rejected -
And songs from my heart.
 
https://en.wikipedia.org/wiki/Henry_Lawson - circa 1910
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