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Executive Summary (One Minute Read)
Virtual IT Services Pty Ltd v Hamilton (FCA) - application for interim injunctive relief - whether
prima facie case established that post-employment restraints apply and are enforceable and/or
confidentiality provisions have been breached - whether the balance of convenience favours the
granting of relief
Shimshon v MLC Nominees Pty Ltd (VSCA) - group proceeding under Part 4A Supreme
Court Act 1986 - determination of preliminary question - whether proceeding concerns property
subject to a trust and is thereby excluded from Part 4A by s33B(2)(b)(ii) of the Supreme Court
Act 1986
EP Financial Services Pty Ltd v Arch Underwriting at Lloyd’s Limited & Ors (QSC) - claim
for indemnity by the applicant was refused by the respondents in reliance upon an exclusion
clause in the Policy - declarations made to the effect of those sought by the applicant respondents are liable to indemnify the applicant
Australian Institute of International Understanding Limited v Mitsui (QSC) - insurance corporations - duties and liabilities of officers of corporation - fiduciary and related statutory
duties - remedies and penalties for breach of duties - employment law - termination and breach
of contract - judgment for the plaintiff
JKC Australia LNG Pty Ltd (ACN 154 383 409) v AIG Australia Ltd (WASC) - application by
assignee under Deed of Assignment to be substituted as plaintiff - defendants question validity
of assignment - plaintiffs in each action bring claims for substantially the same damage under
insurance policy with same defendants
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HABEAS CANEM
An exciting Christmas game of chase the puppies
_
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Summaries With Link (Five Minute Read)
Virtual IT Services Pty Ltd v Hamilton [2021] FCA 1637
Federal Court of Australia
Yates J
Commercial Contracts, Banking, Finance and Insurance - corporations - application for further
interim injunctive relief - whether there is a prima facie case that post-employment restraints
apply and are enforceable and/or that confidentiality provisions have been breached establishing a prima facie case does not mean that the plaintiff must show that it is more
probable than not that, at trial, the plaintiff will succeed - it is sufficient that the plaintiff has a
sufficient likelihood of success to justify, in the circumstances, the preservation of the status quo
pending the trial - applicant not established a prima facie case that the post-employment
restraint applies - Court not persuaded that the applicant has established a prima facie case
that respondent has breached or threatens to breach the confidentiality provision of his
employment contract, or has otherwise misused or threatens to misuse the applicant's
confidential information - the balance of convenience and justice weighs strongly against the
granting of an interim injunction against the respondent - applicant's application for further
interim injunctive relief refused.
Virtual IT Services Pty Ltd
[From Benchmark Friday, 24 December 2021]
Shimshon v MLC Nominees Pty Ltd [2021] VSCA 363
Supreme Court of Victoria - Court of Appeal
Sifris, Walker and Whelan JJA
Practice and Procedure - group proceeding under Part 4A Supreme Court Act 1986 determination of preliminary question - whether proceeding is ’a proceeding ... concerning
property subject to a trust’ within the meaning of s33B(2)(b)(ii) of the Supreme Court Act 1986
and is thereby excluded from Part 4A by s33B(2)(b)(ii) (’the exclusionary provision’) - statutory
construction - whether the word ’concerning’ in the exclusionary provision should be given a
narrow or broad construction - construction of beneficial legislation - narrow construction
adopted - exclusionary provision applies to proceedings about property subject to a trust Young v Murphy [1996] 1 VR 279 - superannuation - trustees - superannuation fund proceeding against trustees alleging breaches of general law and statutory duties under the
Superannuation Industry (Supervision) Act 1993 (Cth) - proceeding not about property subject
to a trust - exclusionary provision not applicable - proceeding properly commenced as a group
proceeding under Part 4A - nature of member’s interest in superannuation fund prior to
entitlement to a benefit - member has equitable proprietary interest in the fund but no
proprietary interest in specific assets - interest best described as ’prospective’ rather than
’contingent’ - nature and extent of available remedies for breach of duty by trustee - leave to
appeal should be granted and the appeal allowed.
Shimshon
[From Benchmark Wednesday, 22 December 2021]
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EP Financial Services Pty Ltd v Arch Underwriting at Lloyd’s Limited & Ors [2021] QSC
347
Supreme Court of Queensland
Bradley J
Insurance - professional - indemnity - exclusions - the applicant held professional indemnity
insurance (the Policy) with the respondents as underwriters - the applicant is a company that
provides investment and financial planning advice - an employee and authorised representative
of the applicant (adviser) provided negligent investment advice to the applicant’s clients - the
clients suffered financial loss as a result - the clients commenced proceedings against the
applicant and its adviser which was settled by the applicant out of court - a claim for indemnity
by the applicant was refused by the respondents in reliance upon an exclusion clause in the
Policy relating to the listing of products in the Insured’s Approved Product List - the Policy is a
composite policy - an exclusion should be construed to give a congruent operation to the
various provisions of the Policy as a whole - the scope of the exclusion clause is ambiguous issue as to whether the exclusion clause applies to deny the applicant’s claim for indemnity - it
should be "construed according to its natural and ordinary meaning, read in the light of the
contract as a whole, giving due weight to the context in which it appears including the nature
and object of the contract, and, where appropriate, construing the clause contra proferentem in
the case of ambiguity" - declarations made to the effect of those sought by the applicant respondents are liable to indemnify the applicant under the Policy for its claim in respect of the
claim made by the Clients.
EP Financial Services Pty Ltd
[From Benchmark Monday, 20 December 2021]
Australian Institute of International Understanding Limited v Mitsui [2021] QSC 346
Supreme Court of Queensland
Martin J
Insurance - employment - corporations - the plaintiff alleges that six actions taken by the
defendant constitute breaches of the defendant’s fiduciary and statutory duties - the defendant
argues that, by virtue of his position, he was authorised to direct staff to pay him various
allowances and his employment contract contained a term, implied by custom and practice, that
authorised him to receive several payments - the defendant improperly used his position to gain
an advantage for himself - none of the payments the subject of this action were properly
authorised, and defendant either knew that or did not care - Employment Law - the defendant
counterclaims for unpaid accumulated long service leave, unpaid accumulated annual leave,
reimbursement of health insurance payments and underpayment of salary - the plaintiff admits
that the defendant is entitled to some unpaid long service leave but denies that there was any
agreement for the payment of health insurance costs - no mention of health insurance
payments is made in the contract of employment or, for that matter, in an earlier contract that
was in evidence - whether the plaintiff breached the employment contract - for one party to
unilaterally change the payment of an employee is a breach of contract. It was argued on behalf
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of the plaintiff that the defendant accepted the variation as, had he not, he could have resigned further, it was argued that, by his conduct, he affirmed the change in the terms of the contract judgment for the plaintiff in the sum of $195,721.50.
Australian Institute of International Understanding Limited
[From Benchmark Tuesday, 21 December 2021]
JKC Australia LNG Pty Ltd (ACN 154 383 409) v AIG Australia Ltd (ACN 004 727
753) [2021] WASC 471
Supreme Court of Western Australia
Allanson J
Insurance, Construction, Practice and Procedure - application by assignee under Deed of
Assignment to be substituted as plaintiff - JKC Australia LNG Pty Ltd is the plaintiff in CIV 1620
of 2020, and INPEX Operations Australia Pty Ltd is the plaintiff in CIV 1631 of 2020 - INPEX
filed a chamber summons in each action - in CIV 1620 of 2020, INPEX sought orders pursuant
to O18 r7(2) of the Rules of the Supreme Court 1971 (WA) that it be substituted as the plaintiff
in that action as the assignee of JKC - in both actions, INPEX sought orders for consolidation defendants question validity of assignment - whether validity of assignment a condition for
exercise of power to substitute - whether order for substitution summarily determines whether
cause of action has been validly assigned or whether that remains a question for trial - the
question of a genuine commercial interest is a mixed question of fact and law, completely
unsuited for determination on a summary basis: Bell P in Bakewell v Anchorage Capital Master
Offshore Ltd [2019] NSWCA 199 - if substituted as plaintiff, INPEX will need to plead the
assignment and establish the validity of the assignment at trial - an order under O18 r7 would
not preclude those requirements - consolidation of actions - plaintiffs in each action bring claims
for substantially the same damage under insurance policy with same defendants - properly
drawn pleadings would avoid any prejudice to defendants from consolidation - consolidation
consistent with case management objects - matters to be consolidated. INPEX substituted as
the plaintiff in the CIV 1620 of 2020 action.
JKC Australia LNG Pty Ltd
[From Benchmark Thursday, 23 December 2021]
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Poem for Friday
A Visit from St. Nicholas
By: Clement Clarke Moore
'Twas the night before Christmas, when all through the house
Not a creature was stirring, not even a mouse;
The stockings were hung by the chimney with care,
In hopes that St. Nicholas soon would be there;
The children were nestled all snug in their beds;
While visions of sugar-plums danced in their heads;
And mamma in her 'kerchief, and I in my cap,
Had just settled our brains for a long winter's nap,
When out on the lawn there arose such a clatter,
I sprang from my bed to see what was the matter.
Away to the window I flew like a flash,
Tore open the shutters and threw up the sash.
The moon on the breast of the new-fallen snow,
Gave a lustre of midday to objects below,
When what to my wondering eyes did appear,
But a miniature sleigh and eight tiny rein-deer,
With a little old driver so lively and quick,
I knew in a moment he must be St. Nick.
More rapid than eagles his coursers they came,
And he whistled, and shouted, and called them by name:
"Now, Dasher! now, Dancer! now Prancer and Vixen!
On, Comet! on, Cupid! on, Donner and Blitzen!
To the top of the porch! to the top of the wall!
Now dash away! dash away! dash away all!"
As leaves that before the wild hurricane fly,
When they meet with an obstacle, mount to the sky;
So up to the housetop the coursers they flew
With the sleigh full of toys, and St. Nicholas too—
And then, in a twinkling, I heard on the roof
The prancing and pawing of each little hoof.
As I drew in my head, and was turning around,
Down the chimney St. Nicholas came with a bound.
He was dressed all in fur, from his head to his foot,
And his clothes were all tarnished with ashes and soot;
A bundle of toys he had flung on his back,
And he looked like a pedler just opening his pack.
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His eyes—how they twinkled! his dimples, how merry!
His cheeks were like roses, his nose like a cherry!
His droll little mouth was drawn up like a bow,
And the beard on his chin was as white as the snow;
The stump of a pipe he held tight in his teeth,
And the smoke, it encircled his head like a wreath;
He had a broad face and a little round belly
That shook when he laughed, like a bowl full of jelly.
He was chubby and plump, a right jolly old elf,
And I laughed when I saw him, in spite of myself;
A wink of his eye and a twist of his head
Soon gave me to know I had nothing to dread;
He spoke not a word, but went straight to his work,
And filled all the stockings; then turned with a jerk,
And laying his finger aside of his nose,
And giving a nod, up the chimney he rose;
He sprang to his sleigh, to his team gave a whistle,
And away they all flew like the down of a thistle.
But I heard him exclaim, ere he drove out of sight—
“Happy Christmas to all, and to all a good night!”
https://en.wikipedia.org/wiki/Clement_Clarke_Moore
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