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 Executive Summary (One Minute Read)

Court House Capital Pty Ltd v RP Data Pty Limited (FCAFC) - costs order against litigation
funder upheld by the Full Court

Rheem Australia Pty Ltd v Mitsui Sumitomo Insurance Company Ltd (FCA) - Machinery
Breakdown endorsement in industrial special risks policy applied to require the insurer to
indemnify the insured

Dahdah v Witte (NSWCA) - trial judge had erred in holding that plaintiff seeking leave to
commence proceedings out of time under the Motor Accidents Compensation Act 1999 (NSW)
had failed to give a full and satisfactory explanation of the delay

Property Holdings Group Pty Ltd v Rosehill Panorama Pty Ltd (Administrators
Appointed) (NSWSC) - deed granted charge to secure payment of a development fee under
that deed - development fee did not become payable due to Panorama’s breach - charge did
not secure obligation to pay damages - equitable maxims do not have a simple at large
operation

Le v Plummer (WASCA) - primary judge had been correct to hold that a pleading of malicious
prosecution was deficient as to each of the necessary elements
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HABEAS CANEM

McGregor wishes you a happy and peaceful holiday season
_
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 Summaries With Link (Five Minute Read) 

Court House Capital Pty Ltd v RP Data Pty Limited [2023] FCAFC 192
Full Court of the Federal Court of Australia
Charlesworth, Sarah C Derrington, & Raper JJ
Litigation funding - Hardingham was a professional photographer, who, together with his
company REMA, was commissioned by various real estate agencies to produce photographs
and floor plans for use in marketing campaigns for the sale or lease of properties, including by
upload onto the realestate.com.au platform - the photos and floorplans were maintained after
completion of the sale or lease and were made available to subscribers and provided under
contract to RP Data for publication via its website - Hardingham and REMA contended that the
licence given to the agencies to use the photographs and floor plans was limited, and RP Data
had infringed copyright by publishing them on its website - Hardingham and REMA entered into
a litigation funding agreement with Court House Capital, and then commenced proceedings -
the primary judge dismissed the claim - Hardingham and REMA were ordered to pay RP Data's
costs - RP Data then sought that Court House be jointly and severally liable for those costs - the
primary judge found that Court House and its activities had a sufficient connection with the
principal proceedings for it to be appropriate that a costs order be made against it - Court House
appealed - held: s43 of the Federal Court of Australia Act 1976 (Cth) empowers this Court with
a broad, discretionary power to award costs where that discretion is to be exercised judicially
and in accordance with general principles pertaining to the law of costs - the power extends to
making costs orders against non-parties - the power to order costs against a third party will only
be exercised in circumstances where a non-party has a connection to the litigation which is
sufficient to warrant the exercise of power - there is no rigid checklist of factors which may be
taken into account, and the determination of the nature and extent of the relevant connection
will be informed by the character of the non-party - the primary judge had not erred in
determining that the absence of an application for security for costs did not preclude the making
of the costs order - a third-party costs order is not only made where the conduct of the litigation
was unreasonable or improper or comprised an abuse of process - unreasonable or improper
conduct of proceedings is a relevant, but not necessary, criterion for the making of non-party
costs orders - where a litigation funder has a commercial interest in proceedings, even if it has
no control over the proceedings, the requisite connection may nonetheless be established and
an adverse costs order made against the funder - Court House facilitated the litigation for its
own personal gain, it agreed to fund the litigation and funded senior counsel's fees, and
Hardingham and REMA were required to consult with Court House on any issues arising from
the conduct or progress of the proceedings and they could not compromise the claim without
prior consultation with and consent from Court House - Court House sought to profit, not only by
reimbursement of the funds it had outlaid in the proceedings, but also for a 15% uplift on any
damages obtained - appeal dismissed.
Court House Capital Pty Ltd
[From Benchmark Tuesday, 12 December 2023]
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Rheem Australia Pty Ltd v Mitsui Sumitomo Insurance Company Ltd [2023] FCA 1570
Federal Court of Australia
Jackman J
Insurance - Rheem manufactures and supplies commercial and residential hot water systems
and some solar products - an electrical arcing event occurred in a main switchboard at its
Rydalmere manufacturing premises, causing a power outage - Rheem claimed indemnity for the
costs of a temporary switchboard and repairs, costs of a replacement switchboard, and
additional costs of working, under an industrial special risks insurance policy issued by the
respondent insurers - a Machinery Breakdown endorsement to the policy provided that the
insured was indemnified against any sudden and unforeseen loss, destruction of or damage to
Property Insured which manifests itself at the time of its occurrence and necessitates immediate
repair and/or replacement to enable ordinary working to be continued - the policies included
exclusion clauses excluding "[a]ny electric wiring and fittings associated with lighting and power
circuits" - however, this exclusion clause was subject to a Fusion endorsement, which provided
that the exclusion clause did not apply to "the actual burning out by electric current of any part
or parts of electrical machines, installations or apparatus other than rectifiers, radio, television
amplifying or electronic equipment of any description, lighting or heating elements, fuses or
protective devices or electrical contacts at which sparking or arcing occurs in ordinary working" -
the insurers denied indemnity - Rheem commenced proceedings - held: insurance policies are a
kind of commercial contract which should be construed according to the principles of
businesslike interpretation which are applicable to commercial contracts generally - words and
phrases used in a contract are usually given their ordinary meaning, unless there is a good
reason to depart from that approach, such as where the term is intended to be used as a term
of art rather than in its popular sense - the insuring clause and any exclusion clause must be
read together in a harmonious way so that due effect is given to both, and the right conferred by
the former is not negated or rendered nugatory by the construction adopted for the latter - an
exclusion clauses is to be construed according to its natural and ordinary meaning, read in the
light of the contract as a whole, thereby giving weight to the context in which the clause appears
including the nature and object of the contract, and, where appropriate, construing the clause
contra proferentem as a last resort in case of ambiguity - a harmonious construction of the
words "electric wiring" within the Machinery Breakdown endorsement as a whole pointed
strongly in favour of Rheem's preferred construction, namely that the term "electric wiring"
means cables or wires in an electrical system or installation, but not a component which does
not have cables or wires within it and is not itself cabling or wiring - the Machinery Breakdown
endorsement applied - the insurer's preferred construction was correct regarding the exclusion
clause and the Fusion endorsement - parties to have an opportunity to seek to resolve the
remaining issues in the proceedings concerning causation and quantification of loss, and, if they
are unable to do so, to give consideration to the steps which should be taken for the resolution
of those issues.
Rheem Australia Pty Ltd
[From Benchmark Wednesday, 13 December 2023]
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Dahdah v Witte [2023] NSWCA 304
Court of Appeal of New South Wales
White & Mitchelmore JJA, & Griffiths AJA
Motor accidents compensation - the applicant alleged he suffered injuries in a motor vehicle
collision caused by the negligence of White - the accident occurred in April 2017, but the
applicant did not consult his GP in relation to the injury allegedly sustained in the accident until
October 2019, which he explained on the basis that he expected that his symptoms would
resolve - the GP provided a medical certificate, which the applicant submitted to his insurer, who
forwarded it to White's insurer - the insurer provided a report from a doctor that concluded that
the applicant did not suffer any significant injury in the motor vehicle accident and that his
reported restrictions on working and ability to perform pre-accident home duties were due to
prior and subsequent medical conditions unrelated to the accident - the applicant commenced
proceedings in the District Court for damages, outside the three year limitation period under
s109(1) of the Motor Accidents Compensation Act 1999 (NSW) - the primary judge refused
leave to commence the proceedings out of time, finding that the applicant had not given a full
and satisfactory explanation for his delay - the applicant sought leave to appeal - held: an
explanation for delay will be "full" if it provides a complete account of the actions, knowledge,
and beliefs of the claimant from the date of collision until the date of providing the explanation -
this does not call for perfection nor require the claimant to recount every moment that has
elapsed within that period - the content of a full explanation is informed by its purpose, namely
to enable a judgment as to whether the explanation is satisfactory - many reasonable persons in
the position of the applicant would consider that, as the insurer had accepted their explanation
for the delay in making the claim and had foreshadowed making an offer of settlement, they
need do no more than wait for the offer to arrive - it was reasonable for the applicant to consider
that The insurer was there to help him (as it had done in assisting him in making the claim) and
to assume that he did not need to seek legal advice - the primary judge had erred in concluding
that the applicant had not provided a full and satisfactory explanation for the delay in
commencing proceedings - it was not possible on this application to disentangle the issue of the
extent to which the different medical conditions from which the applicant suffers contributed to
the loss of earnings which his business would otherwise have received - to satisfy the threshold
requirement in s109(3)(b) of the Motor Accidents Compensation Act, it is not necessary to find
that it is more probable than not that his damages would exceed the threshold amount - it is
sufficient that it is shown that there is a real or substantial chance that he would receive more
than that amount - having regard to the evidence, and the conservative nature of assumptions
made by one expert witness, the Court was satisfied that there is at least a real or substantial
chance that his damages would exceed the threshold - leave to appeal granted and appeal
allowed, and the applicant given leave to commence proceedings.
View Decision
[From Benchmark Thursday, 14 December 2023]

Property Holdings Group Pty Ltd v Rosehill Panorama Pty Ltd (Administrators
Appointed) [2023] NSWSC 1492
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Supreme Court of New South Wales
Robb J
Equity - PHG had options to acquire properties a residential and commercial development, and
was negotiating for the purchase of another property - by a deed of assignment, PGH assigned
the options and its position as prospective purchaser to Panorama, and Panorama was required
to lodge a development application generally in accordance with a scheme prepared by ADS,
pursue that application with Council, and pay a development fee to PHG - Panorama’s
development application varied significantly from the ADS scheme - Council refused consent -
the development fee was not payable as Panorama had not lodged an application generally in
accordance with the ADS scheme - PHG claiming that the deed granted it an equitable charge
over the properties to secure an amount equal to the development fee - held: Panorama had
breached the deed, because it failed to lodge and pursue a development application generally
in accordance with the ADS scheme - if Panorama had complied with the deed, it would
probably have gained development consent in the form of the an amended scheme
substantially in accordance with the ADS scheme - PHG was entitled to damages to
compensate it for the loss of opportunity to be paid the development fee - a clause in the deed
explicitly created a charge pending payment of the development fee on options, contracts to
purchase properties, and purchased properties - the obligation secured by the charge was the
obligation to pay the development fee, and not the obligation to pay damages - the equitable
maxim that equity regards as done that which ought to be done, and the common law principle,
followed by equity, that a party to a contract will not be permitted to take advantage of its own
wrong, do not operate at large - regarding the maxim that equity regards as done that which
ought to be done, the actual doctrine in equity underpinning the validity of the charge was that
an assignment for value of future property binds the property itself when it is acquired,
automatically on the happening of the event, without any further act on the part of the assignor,
and is not merely a right in contract - however RPG wanted to create a fiction that Panorama
should be treated as if it had performed its contractual obligation to enliven the obligation to pay
the development fee, that is, for the equitable doctrine to create both the charge and the debt -
where a contract to assign or charge is supported by consideration, equity assumes that the
assignment has been made or the charge created when the property vests in the assignor or
chargor, where the only thing left to be done is the formal assignment or creation of the charge,
and the performance of that obligation is not conditional on events that have not occurred -
where the performance of that obligation is conditional on events that have not occurred, equity
does not go further and assume that those events have occurred - as to the principle that a
party to a contract will not be permitted to take advantage of its own wrong, there is no
substantive principle that, in all cases where the effect of a breach of contract is that a state of
affairs is not established that would entitle the innocent party to some benefit, that the innocent
party will be entitled to that benefit because the defaulting party’s wrong disentitles it from
relying on the absence of the necessary state of affairs - where the innocent party is entitled to
a benefit that depends upon an event that the contract requires the defaulting party to achieve,
the wrong of the defaulting party does not automatically entitle the innocent party to the benefit
in specie, as opposed to damages for breach of the contract - PGH was entitled to damages,

Page 6



but not to enforce the charge to secure those damages.
View Decision
[From Benchmark Monday, 11 December 2023]

Le v Plummer [2023] WASCA 178
Court of Appeal of Western Australia
Mitchell & Vaughan JJA
Malicious prosecution - the applicant sought to plead malicious prosecution against fourteen
defendants who he alleged had each played an active role in the prosecution of various
Commonwealth charges against him - the prosecutions were either discontinued or permanently
stayed due to a significant failure by the prosecution to comply with disclosure obligations in
respect of a very large volume of material - the applicant contended that that the fact that such a
substantial volume of material was not reviewed and disclosed meant that each respondent
objectively did not have a proper to have formed the view that there was a proper case for
prosecuting him - the primary judge struck out the statement of claim with leave to replead - the
applicant filed a Minute which the primary judge treated as an application that the Minute stand
as his statement of claim, and dismissed with leave to make a further application - the applicant
sought leave to appeal - held: a plaintiff who was the subject of a prosecution which terminated
in his or her favour, and who brings a case in malicious prosecution must prove: (1) the
defendant played an active role in the conduct of the prosecution; (2) the defendant acted
without reasonable and probable cause, which can be established by proving either the
defendant did not honestly conclude that the material on which he or she acted provided a
proper case for prosecution, or that the material on which the defendant acted, considered in
light of all of the facts of the particular case, was not objectively sufficient to support the
conclusion that there was a proper case for prosecution; and (3) the defendant acted
maliciously in instituting or maintaining the prosecution, in the sense that the defendant was
actuated by a sole or dominant purpose other than the proper invocation of the criminal law -
the primary judge was correct to conclude that the pleas that the respondents played an active
role in the conduct of the prosecution and the pleas that the respondents acted without
reasonable and probable cause were embarrassing - the applicant made allegations of serious
professional misconduct in a complex matter, and, as a matter of fairness to the respondents,
and in the interests of the efficient conduct of the trial, it was imperative that the pleadings
alleging absence of reasonable and proper cause specifically identify in respect of each
respondent: (1) the conduct which constituted playing an active role in the conduct of the
prosecution; (2) the material considered by the respondent at the time of engaging in that
conduct; and (3) what it was about that material which was objectively insufficient to support a
conclusion that there was a proper case for prosecution - as to the first of these matters, what
must be pleaded is not merely the position held by the particular respondent, but the conduct
which amounted to that respondent instituting or maintaining the prosecution - the pleadings as
to malice were also deficient - malice and absence of reasonable and probable cause are
distinct elements of the cause of action and have separate roles to play - lack of an honest
belief that the material considered provides a proper case for prosecution, or insufficiency of the
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material to support that conclusion, may support an inference of improper purpose, but the state
of mind contended for must be separately pleaded - the correctness of the decision under
appeal was not attended by sufficient doubt to justify leave to appeal - further, even if the
primary judge's conclusion was wrong, there would be no substantial injustice in leaving the
orders undisturbed, as additional inconvenience and expense by being required to reformulate
pleadings with greater specificity would not constitute substantial injustice - leave to appeal
refused.
Le
[From Benchmark Monday, 11 December 2023]

Page 8

https://austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASCA/2023/178.html


INTERNATIONAL LAW

Executive Summary and (One Minute Read) 

Minnesota v Torgerson (MINSC) - Odor of marijuana on its own without other facts did not
constitute probable cause for warrantless search of vehicle

 Summaries With Link (Five Minute Read) 

Minnesota v Torgerson 995 N.W.2d 164 (2023)
Supreme Court of Minnesota
Gildea CJ, Anderson, & McKeig JJ
A motor vehicle was stopped by the police because it had too many lights mounted on the grill.
When the driver gave his license to the police, the officer stated that he smelled marijuana
emanating from the vehicle. When questioned, the driver denied possessing marijuana. After
conferring with a second officer, the police ordered the driver and passengers out of the vehicle
and conducted a search. In the course of the search, the police discovered a canister of what
was later found to be methamphetamine. At trial, the defendant sought to suppress the
evidence obtained from the vehicle search on the grounds that there did not exist requisite
probable cause for the search. The trial court suppressed the evidence and dismissed the
matter. This was affirmed by the Minnesota Court of Appeals. The Minnesota Supreme Court
stated that both the US and Minnesota Constitutions protect against unreasonable searches
and seizures. Warrantless searches are per se unreasonable unless one of the exceptions to
the warrant requirement applies. One of these exceptions is the automobile exception which
permits the police to search a vehicle without a warrant if there is probable cause to believe the
search will result in the discovery of evidence. The Court said that probable cause requires
more than suspicion but less than the evidence necessary for conviction. A warrantless search
must be based on objective facts and not the subjective good faith of the police. The Court
noted that both industrial hemp and medical cannabis were lawful in Minnesota and the
possession of a small quantity of marijuana was a petty misdemeanour and not a crime. The
Supreme Court stated that, while the odour of marijuana can be a fact that supports probable
cause, it is insufficient on its own because of the lawful right to possess medical cannabis under
certain circumstances. As there was nothing else to support probable cause, the facts were
insufficient to establish a fair probability that the search would yield evidence of criminal
conduct. The suppression order was affirmed.
Minnesota
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 Poem for Friday 

In Memoriam, (Ring out, wild bells)

By: Alfred, Lord Tennyson (1809-1892)

Ring out, wild bells, to the wild sky,
   The flying cloud, the frosty light:
   The year is dying in the night;
Ring out, wild bells, and let him die.

Ring out the old, ring in the new,
   Ring, happy bells, across the snow:
   The year is going, let him go;
Ring out the false, ring in the true.

Ring out the grief that saps the mind
   For those that here we see no more;
   Ring out the feud of rich and poor,
Ring in redress to all mankind.

Ring out a slowly dying cause,
   And ancient forms of party strife;
   Ring in the nobler modes of life,
With sweeter manners, purer laws.

Ring out the want, the care, the sin,
   The faithless coldness of the times;
   Ring out, ring out my mournful rhymes
But ring the fuller minstrel in.

Ring out false pride in place and blood,
   The civic slander and the spite;
   Ring in the love of truth and right,
Ring in the common love of good.

Ring out old shapes of foul disease;
   Ring out the narrowing lust of gold;
   Ring out the thousand wars of old,
Ring in the thousand years of peace.

Ring in the valiant man and free,
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   The larger heart, the kindlier hand;
   Ring out the darkness of the land,
Ring in the Christ that is to be.

Alfred, Lord Tennyson was born on 6 August 1809, in Somersby, Lincolnshire,
England. Ring Out, Wild Bells, was part of In Memoriam, written to Arthur Henry Hallam,
who died at 22. The poem was published in 1850, the year Tennyson was appointed Poet
Laureate. The poem is inspired by the English custom to have the ring of bells, muffled to
ring out the old year, and then, with muffles removed, to ring in the new year. Ring Out,
Wild Bells, has been set to music including by Charles Gounod and Percy FletcherAlfred,
Lord Tennyson died on 6 October 1892.

Ring Out, Wild Bells, Gounod, sung by the Mormon Tabernacle Choir
https://www.youtube.com/watch?v=TVEAt8v7b_g

Ring Out, Wild Bells, from The Passing of the Year by Jonathan Dove, Andrew Hon,
conductor, sung by the Yale Glee Club
https://www.youtube.com/watch?v=yPIqqvOM8Og

Bell Ringing in the Belfry at Great St. Mary’s, Cambridge
https://www.youtube.com/watch?v=KNMFvNZIsCM
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