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 Executive Summary (1 minute read)

Nichia Corporation v Arrow Electronics Australia Pty Ltd (FCAFC) - patent - construction of
'claim 3' of patent not erroneous - invention obvious - appeal dismissed - cross-appeal allowed

The Dempsey Group Pty Ltd v Spotlight Pty Ltd (No 3) (FCA) - costs - copyright - Court
ordered respondent to pay damages to applicant for loss of profits and of reputation - costs
order reduced to take into account applicant's 'lack of success' - respondent to pay 65% of
applicant's costs

Weber v Greater Hume Shire Council (NSWCA) - negligence - proceedings arising from fire
which escaped 'tip site' - house which plaintiff occupied, together with plaintiff's personal
possessions, destroyed - primary judge dismissed plaintiff's proceeding, brought on own behalf
and on behalf of 'class of persons' - appeal allowed

Brose v Baluskas & Ors (No 2) (QDC) - costs - defamation - Court refused third, fifth and
seventh defendants leave to replead honest opinion defences - third, fifth and seventh
defendants to each pay one third of plaintiff’s costs on indemnity basis

Harford v Hallmark Construction Pty Ltd (NSWSC) - negligence - two proceedings arising
from accident in which Mr Harford injured in fall into 'stormwater retention pit' on site first
defendant was developing - claim against first defendant by Mr Harford - claim against first
defendant by insurer of company of which Mr Harford was principal - claims upheld

Cappello v Roads and Maritime Services & Anor. (NSWSC) - acquisition of land -
environment and planning - 'proposed acquisition notices' were authorised - proceedings
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dismissed

 Summaries With Link (Five Minute Read) 

Nichia Corporation v Arrow Electronics Australia Pty Ltd [2019] FCAFC 2
Full Court of the Federal Court of Australia
Besanko, Jagot & Nicholas JJ
Patent - disputed patent concerned 'white light emitting device' ('LED') - appeal concerned
whether primary judge misconstrued word “contains” in 'claim 3' of disputed patent, and
whether primary judge's reasoning on invention's obviousness had miscarried - whether
erroneous failure to consider obviousness 'by reference to the claimed invention' - whether
erroneous consideration of obviousness 'by reference to the invention as described in the
specification' - whether lack of 'inventive step' - whether invention obvious - rss18(b)(ii) & 7(2) 
Patents Act 1990 (Cth) - held: primary judge's construction of claim 3 not erroneous - invention
obvious - appeal dismissed - cross-appeal allowed.
Nichia
[From Benchmark Wednesday, 24 April 2019]

The Dempsey Group Pty Ltd v Spotlight Pty Ltd (No 3) [2019] FCA 519
Federal Court of Australia
Davies J
Costs - intellectual property - copyright - Court gave judgment in proceeding - Court ordered that
respondent pay applicant damages for loss of profits and loss of reputation - applicant sought
that respondent pay its costs of proceedings (except its costs of an interlocutory application) on
party-party basis - respondent sought that applicant pay 50% of its costs on indemnity basis -
whether applicant had 'substantial success' - whether costs order should be reduced to take into
account applicant's 'lack of success' on 'infringement claims', 'additional damages claim' and
failure to obtain damages in amount claimed - conduct - offer of settlement by respondent -
whether to reduce costs pursuant to 40.08 Federal Court Rules 2011 (Cth) (Rules) - r25.14(1) of
the Rules - held: respondent to pay 65% of applicant's costs.
The Dempsey Group
[From Benchmark Friday, 26 April 2019]

Weber v Greater Hume Shire Council [2019] NSWCA 74
Court of Appeal of New South Wales
Basten & Gleeson JJA; Sackville AJA
Negligence - respondent operated 'waste disposal sites' - fire escaped 'tip site' and destroyed
home which plaintiff occupied, and plaintiff's 'personal possessions' - plaintiff brought
proceedings on own behalf and on behalf of 'class of persons' - primary judge dismissed
plaintiff's proceedings - appellant contended fire's 'likely causes' were within respondent's
control and 'could have been averted' if 'reasonable precautions' taken - appellant also
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challenged finding that causation was not established by plaintiff - respondent, by notice of
contention, challenged findings in plaintiff's favour - whether respondent owed duty of care -
whether respondent breached duty of care - ss42 & 43 Civil Liability Act 2002 (NSW) - held:
appeal allowed.
View Decision
[From Benchmark Tuesday, 23 April 2019]

Brose v Baluskas & Ors (No 2) [2018] QDC 239
District Court of Queensland
Muir DCG
Costs - defamation - third, fifth and seventh defendants sought leave to replead honest opinion
defences - Court dismissed application - plaintiff sought that third, fifth and seventh defendants
should 'be jointly and severally liable' for costs assessed on indemnity basis - fifth and seventh
defendants sought separate costs orders against them - third defendant did not make
submissions on costs and was bankrupt - rr681 & 703(1) Uniform Civil Procedure Rules 1999
(Qld) - whether plaintiff sued defendants on basis they were jointly and severally liable - held:
defendants had sought to maintain defence 'in the face of clearly established law' - plaintiff had
given defendants notice that defence was 'hopeless and doomed to fail' - Court satisfied that
third, fifth and seventh defendants should each pay one third of plaintiff’s costs on indemnity
basis.
Brose
[From Benchmark Friday, 26 April 2019]

Harford v Hallmark Construction Pty Ltd [2019] NSWSC 371
Supreme Court of New South Wales
Fagan J
Negligence - two proceedings arising from accident in which Mr Harford was injured in fall into
'stormwater retention pit' on 'building site' which was being developed by first defendant - in one
proceeding Mr Harford claimed damages for injuries from defendant - Mr Hartford, at time of
accident, was private company's principal - company employed Mr Harford as 'sole truck driver'
- company's workers compensation insurer paid Mr Harford benefits - in second proceeding,
insurer, in company's name, sought, pursuant to s151Z(1)(d) Workers Compensation Act 1987
(NSW), to recover paid benefits from first defendant - held: claims upheld.
View Decision
[From Benchmark Tuesday, 23 April 2019]

Cappello v Roads and Maritime Services & Anor. [2019] NSWSC 439
Supreme Court of New South Wales
Campbell J
Acquisition of land - planning and environment - defendant issued acquisition notices ('proposed
acquisition notices') under s11 Land Acquisition (Just Terms) Act 1991 (NSW) - first and second
plaintiffs were "landowners" who challenged proposed acquisition notices' validity - issue was
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whether defendant had 'statutory authority to acquire' plaintiffs' land - statutory interpretation -
ss53, 63, 64, 71, & 177 Roads Act 1993 (NSW) - Environment and Planning Assessment Act
1979 (NSW) - held: Court satisfied the proposed acquisition notices were authorised -
proceedings dismissed.
View Decision
[From Benchmark Friday, 26 April 2019]
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 From: The Tempest
 
By: William Shakespeare, 1564 - 1616
 
Come unto these yellow sands,
   And then take hands:
Court’sied when you have, and kiss’d,--
   The wild waves whist--
Foot it featly here and there;
And, sweet sprites, the burthen bear.
   Hark, hark!
      Bow, wow,
   The watch-dogs bark:
      Bow, wow.
Hark, hark! I hear
The strain of strutting chanticleer
Cry, Cock-a-diddle-dow!
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