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Executive Summary (1 minute read)
King v Melbourne Vicentre Swimming Club Inc (FCAFC) - industrial law - preliminary
question - primary judge found appellant not covered by Fitness Industry Award 2010
Award during employment with respondent - appeal allowed
Liberty Mutual Insurance Company Australian Branch trading as Liberty Specialty
Markets v Icon Co (NSW) Pty Ltd (FCAFC) - insurance - contract - equity - proceedings
arising from 'extremely serious defects' in 'Opal Tower' - appellants ('Liberty' & 'QBE') were
respondent's two 'third party liability insurers' - primary judge found both Liberty & QBE liable to
indemnify respondent - Liberty's appeal dismissed - QBE's appeal allowed
North Parramatta Residents’ Action Group Inc v Infrastructure New South Wales (No
2) (NSWCA) - environmental law - Minister consented to development application which
'Infrastructure NSW' made - appellant contended consent was invalid on basis Environmental
Impact Statement (EIS) accompanying application had not complied with 'with essential
requirements prescribed by' Environmental Planning and Assessment Act 1979 (NSW) and
Environmental Planning and Assessment Regulation 2000 (NSW) - primary judge dismissed
application - appeal dismissed
Burrows v Macpherson & Kelley Lawyers (Sydney) Pty Ltd (NSWCA) - negligence - costs adjournment - applicant sought leave to appeal against three judgments - dismissal of
proceedings - refusal of adjournment - granting of lump sum cost order - appeal dismissed
Vitality Works Australia Pty Ltd v Yelda (No 2) (NSWCA) - industrial law - sexual harassment
- respondent alleged sexual harassment under Anti-Discrimination Act 1977 (NSW) - Appeal
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Panel found in respondent's favour - applicant sought to appeal - appeal dismissed
Secretary of the Department of Planning, Industry and Environment v Blacktown City
Council (NSWCA) - subpoena - environmental law - first respondent issued subpoena to
applicant concerning 'forthcoming proceedings in' Land and Environment Court between second
and third respondents and first respondent - applicant sought that subpoena be set aside primary judge refused to set aside subpoena - appeal dismissed
R v Macdonald; R v Edward Obeid; R v Moses Obeid (No 17) (NSWSC) - criminal law - 'joint
trial' of co-accused: Mr Ian Macdonald, Mr Edward Obeid and Mr Moses Obeid - each accused
charged with conspiracy to commit misconduct in public office - each accused found guilty
Precision Flooring Pty Ltd v Armstrong (NSWSC) - contract - consumer law - plaintiff
claimed sum for breach of agreement between parties - defendant cross-claimed, contending
breach of Competition and Consumer Act 2010 (Cth) and Australian Consumer Law Magistrate found in defendant's favour - appeal allowed - matter remitted

Summaries With Link (Five Minute Read)
King v Melbourne Vicentre Swimming Club Inc [2021] FCAFC 123
Full Court of the Federal Court of Australia
Collier, Katzmann & Jackson JJ
Industrial law - preliminary question - primary judge found appellant not covered by Fitness
Industry Award 2010 Award (Award) during employment with respondent - appellant sought to
appeal - whether appellant's employment was 'within a particular award classification' construction of Award - whether Award's 'general wording' concerning relevant employee's
seniority meant appellant covered by the Award - whether appellant required to meet description
which 'more specific wording' provided concerning swim coaches' 'work, qualifications and
experience' - whether, if appellant required to meet more specific wording, swim coaches
exceeding 'specified level of work, qualifications and experience' were not covered by Award held: appellant's employment covered by work during 'relevant period' - appeal allowed.
King
[From Benchmark Monday, 19 July 2021]
Liberty Mutual Insurance Company Australian Branch trading as Liberty Specialty
Markets v Icon Co (NSW) Pty Ltd [2021] FCAFC 126
Full Court of the Federal Court of Australia
Allsop CJ; Besanko & Middleton JJ
Insurance - contract - equity - 'Opal Tower' - appellants ('Liberty' & 'QBE') were respondent's
two 'third party liability insurers' - proceedings arising from 'extremely serious defects' in tower disputes between respondent and each appellant concerning 'response or engagement' of
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appellants' policies to respondent's claims - primary judge found both Liberty & QBE liable to
indemnify respondent - primary judge found respondent entitled to rectification of 'Liberty policy'
to entitle respondent to indemnity - primary judge found 'QBE policy responded' to respondent's
claim and that respondent entitled to indemnity - determination of two appeals, notice of
contention and cross-appeal - 'expiry of cover' - 'defined scope of cover' - whether building a
"Product or thing" - held: respondent's cross - against Liberty allowed, removing 'need for
rectification' - Liberty's appeal dismissed - QBE's appeal allowed.
Liberty Mutual Insurance
[From Benchmark Thursday, 22 July 2021]
North Parramatta Residents' Action Group Inc v Infrastructure New South Wales (No
2) [2021] NSWCA 146
Court of Appeal of New South Wales
Bathurst CJ; Basten & Leeming JJA
Environmental law - second respondent Minister consented to development application which
respondent 'Infrastructure NSW' ("the proponent") made - appellant contended consent invalid
on basis Environmental Impact Statement (EIS) accompanying application had not complied
with 'with essential requirements prescribed by' Environmental Planning and Assessment Act
1979 (NSW) and Environmental Planning and Assessment Regulation 2000 (NSW) - primary
judge dismissed application - whether proponent 'breached any essential legal requirements' in
preparing and publishing EIS and, if so, whether consent was invalidated - held: appeal
dismissed.
View Decision
[From Benchmark Monday, 19 July 2021]
Burrows v Macpherson & Kelley Lawyers (Sydney) Pty Ltd [2021] NSWCA 148
Court of Appeal of New South Wales
Meagher, Leeming & White JJA
Negligence - costs - adjournment - application for leave to appeal against three judgments applicant was party to Family Court proceedings - applicant retained first respondent - second
respondent was solicitor with matter's carriage - applicant sued respondents claiming failure by
respondents to enforce costs order in applicant's favour - sole shareholder of first respondent
conducted defence - proceedings dismissed - Court granted one of two adjournments which
applicant sought, and made lump sum costs order in favour of sole shareholder - applicant
sought to appeal against dismissal of claim, refusal of 'second adjournment', and lump sum
costs order insofar as it concerned legal services which sole shareholder supplied to first
respondent - issue of one incorporated law practice's entitlement to recovery of costs 'when
acting for another incorporated law practice which, according to the applicant, were in
substance one and the same' - Bell Lawyers Pty Ltd v Pentelow [2019] HCA 29 - 'Chorley
exception' - held: appeal dismissed.
View Decision
[From Benchmark Tuesday, 20 July 2021]
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Vitality Works Australia Pty Ltd v Yelda (No 2) [2021] NSWCA 147
Court of Appeal of New South Wales
Bell P; Payne & McCallum JJA
Industrial law - sexual harassment - sex discrimination - respondent sued applicant and
employer ('Sydney Water') in New South Wales Civil and Administrative Tribunal - applicant
alleged sexual harassment under Anti-Discrimination Act 1977 (NSW) (Anti-Discrimination Act) Tribunal found contravention by Vitality Works and Sydney Water of s22B Anti-Discrimination
Act and contravention by Sydney Water of s25(2)(c) Anti-Discrimination Act - Appeal Panel of
Tribunal dismissed appeals - applicant sought to appeal against Appeal Panel's decision ss22A & 22B Anti-Discrimination Act - "jointly engaged" - whether Appeal Panel failed 'to
identify relevant matter' - whether 'wrong question' identified by Tribunal - conduct of a sexual
nature' - 'no evidence' - held: appeal dismissed.
View Decision
[From Benchmark Wednesday, 21 July 2021]
Secretary of the Department of Planning, Industry and Environment v Blacktown City
Council [2021] NSWCA 145
Court of Appeal of New South Wales
Bell P; Brereton & McCallum JJA
Subpoena - environmental law - first respondent issued subpoena to applicant concerning
'forthcoming proceedings in' Land and Environment Court between second and third
respondents and first respondent - applicant sought that subpoena be set aside - primary judge
refused to set aside subpoena - whether misconstruction and misapplication of decision in ICAP
Australia Pty Ltd v BGC Partners (Australia) Pty Ltd [2009] NSWCA 307 - legitimate forensic
purpose - held: appeal dismissed.
View Decision
[From Benchmark Wednesday, 21 July 2021]
R v Macdonald; R v Edward Obeid; R v Moses Obeid (No 17) [2021] NSWSC 858
Supreme Court of New South Wales
Fullerton J
Criminal law - 'joint trial' of co-accused: Mr Ian Macdonald, Mr Edward Obeid and Mr Moses
Obeid - co-accused charged with conspiracy to commit misconduct in public office - each
accused pleaded not guilty - whether 'offence known to law' - whether co-accused agreed that
Mr Macdonald would commit misconduct in public office by 'acts in connection with' granting of
exploration licence concerning 'financial interests of the accused and/or members of their family
and/or their associates' for 'improper purposes' - whether each accused 'knew and intended that
Mr Macdonald would wilfully breach his Ministerial duties and obligations of impartiality and/or
confidentiality' - whether indictment was defective - 'Shepherd fact' - 'co-conspirators rule' s87(1)(c) Evidence Act 1995 (NSW) - held: each accused found guilty - verdicts entered.
View Decision
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[From Benchmark Friday, 23 July 2021]
Precision Flooring Pty Ltd v Armstrong [2021] NSWSC 844
Supreme Court of New South Wales
Walton J
Contract - consumer law - plaintiff claimed sum for breach of agreement between parties
whereby 'plaintiff would supply and install various timber products and install timber stairs at the
defendant's property' - defendant cross-claimed, contending plaintiff in breach of Competition
and Consumer Act 2010 (Cth) and Australian Consumer Law - Magistrate found in defendant's
favour essentially on basis 'timber flooring and stairs' installed by plaintiff were 'not fit for
purpose' - whether Magistrate made findings 'without evidence' - whether Magistrate made
findings 'without adequate reasons' - whether 'breach of procedural fairness' - held: appeal
allowed - matter remitted.
View Decision
[From Benchmark Friday, 23 July 2021]
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A Midsummer Noon in the Australian Forest
By: Charles Harpur

NOT a sound disturbs the air,
There is quiet everywhere;
Over plains and over woods
What a mighty stillness broods!
All the birds and insects keep
Where the coolest shadows sleep;
Even the busy ants are found
Resting in their pebbled mound;
Even the locust clingeth now
Silent to the barky bough:
Over hills and over plains
Quiet, vast and slumbrous, reigns.
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Only there ’s a drowsy humming
From yon warm lagoon slow coming:
’Tis the dragon-hornet—see!
15
All bedaubed resplendently,
Yellow on a tawny ground—
Each rich spot nor square nor round,
Rudely heart-shaped, as it were
The blurred and hasty impress there
Of a vermeil-crusted seal,
Dusted o’er with golden meal.
Only there ’s a droning where
Yon bright beetle shines in air,
Tracks it in its gleaming flight
25
With a slanting beam of light,
Rising in the sunshine higher,
Till its shards flame out like fire.
Every other thing is still,
Save the ever-wakeful rill,
Whose cool murmur only throws
Cooler comfort round repose;
Or some ripple in the sea
Of leafy boughs, where, lazily,
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Tired summer, in her bower
35
Turning with the noontide hour,
Heaves a slumbrous breath ere she
Once more slumbers peacefully.
Oh, ’tis easeful here to lie
Hidden from noon’s scorching eye,
In this grassy cool recess
Musing thus of quietness.
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