
Friday, 26 April 2019

Weekly Environmental Law
A Weekly Bulletin listing Decisions

 of Superior Courts of Australia covering Environmental Law

 Search Engine 
Click here to access our search engine facility to search legal issues, case names, courts and
judges. Simply type in a keyword or phrase and all relevant cases that we have reported in
Benchmark since its inception in June 2007 will be available with links to each case.

 Executive Summary (1 minute read)

Ridd v James Cook University (FCCA) - industrial law - employment - climate change -
intellectual freedom - applicant's employment terminated by respondent - respondent's findings
and directions unlawful - rulings made

Local Democracy Matters Incorporated v Infrastructure NSW (NSWCA) - environment and
planning - development consent granted for work including football stadium’s demolition -
appeal dismissed

Plunkett v Roads Corporation (No 2) (VSC) - costs - claim for compensation under Pt 5 
Planning and Environment Act 1987 (Vic) - determination of separate question - 'costs in the
proceeding'

Re EAPE (Holdings) Pty Ltd (VSC) - real property - application for modification of restrictive
covenant - application granted

Brisbane City Council v Klinkert (QCA) - environment and planning - appeal upheld against
Council’s refusal of development application - Council’s appeal dismissed

Metjac Holdings Pty Ltd v Minister for Sustainability, Environment & Conservation
(SASCFC) - environment and planning - Environment, Resources and Development Court set
aside Minister’s decision to grant appellant a ‘water access entitlement’ - appeal dismissed

Eckersley Development Pty Ltd v State Commission Assessment Panel (SASCFC) -
environment and planning - categorisation of development as ‘Category 1’ - validity of
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‘Principle 40’ - application for extension of time to appeal granted - appeal dismissed

 Summaries With Link (Five Minute Read) 

Ridd v James Cook University [2019] FCCA 997
Federal Circuit Court of Australia
Judge Vasta
Industrial law - employment - climate change - intellectual freedom - applicant was 'head of
physics' at respondent University - Vice-Chancellor terminated applicant's employment -
proceedings concerned proper construction of clause of Enterprise Agreement entitled
"Intellectual Freedom" (cl.14) - applicant sought declarations that Court make declarations that
respondent breached Enterprise Agreement in breach of s50 Fair Work Act 2009 (Cth) - parties
sought that Court rule on lawfulness of 17 of respondent's findings and of 'directions' - whether
'Code of Conduct' took precedence over cl.14 of Enterprise Agreement - whether Code of
Conduct sat with 'concept of intellectual freedom' - whether Code of Conduct breached cl.14 of
Enterprise Agreement - 'speech directions' - 'confidentiality directions' - 'no satire direction' -
'censure and final censure' - held: findings and directions were unlawful - rulings made.
Ridd
[From Benchmark Tuesday, 23 April 2019]

Local Democracy Matters Incorporated v Infrastructure NSW [2019] NSWCA 65
Court of Appeal of New South Wales
Leeming JA; Sackville & Emmett AJJA
Environment and planning - Land and Environment Court of New South Wales dismissed
appellant’s challenge to third respondent’s decision to grant development consent for work
including football stadium’s demolition - appellant appealed pursuant to s58(1) Land and
Environment Court Act 1979 (NSW) - whether third respondent’s 28 day ’public exhibition’ of
’Concept DA’ breached Environmental Planning and Assessment Act 1979 (NSW) - whether
third respondent did not form opinion concerning ’design excellence’, which cl 6.21(3) Sydney
Local Environmental Plan 2012 (Sydney LEP) required - whether third respondent, when
consenting to Concept DA, failed to comply with cl 7 State Environmental Planning Policy No 55
– Remediation of Land (SEPP 55) - held: appeal dismissed..
View Decision
[From Benchmark Tuesday, 23 April 2019]

Plunkett v Roads Corporation (No 2) [2019] VSC 230
Supreme Court of Victoria
Richards J
Costs - applicants claimed compensation against respondent under Pt 5 Planning and
Environment Act 1987 (Vic) - Court answered separate question - applicants sought that
respondent pay their costs - respondent sought that applicant pay its costs - determination of
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costs - effect of s91 Land Acquisition and Compensation Act 1986 (Vic) - conduct - identification
of 'successful party' - whether costs should follow event - held: Court found that costs of
separate question's determination were 'costs in the proceeding'.
Plunkett
[From Benchmark Tuesday, 23 April 2019]

Re EAPE (Holdings) Pty Ltd [2019] VSC 242
Supreme Court of Victoria
Lansdowne AsJ
Real property - restrictive covenant - plaintiff registered proprietor of property sought, pursuant
to s 84(1)(c) Property Law Act 1958 (Vic), modification of restrictive covenant - proposal to
increase permitted dwellings' number from one dwelling to three dwellings - proposal
concerning required proportion of certain building - whether modification would 'substantially
injure' restriction's beneficiaries - held: Court satisfied to allow modification as sought.
Re EAPE
[From Benchmark Tuesday, 23 April 2019]

Brisbane City Council v Klinkert[2019] QCA 40
Court of Appeal of Queensland
Gotterson & Philippides JJA; Boddice J
Environment and planning - Council refused development application seeking approval to
demolish house - primary judge upheld respondent’s appeal - Council, pursuant to s63
Planning and Environment Court Act 2016 (Qld), sought to appeal - whether to grant leave to
appeal - construction of Planning Act 2016 (Qld) - whether compliance with ‘assessment
benchmarks’ - assessment manager’s obligations concerning development applications -
whether s60(2)(a) Planning Act required approval of respondent’s application by assessment
manager ‘once it was determined there was compliance’ with ‘relevant assessment
benchmarks’ operating at time of application - held: leave to appeal granted - appeal
dismissed.
Brisbane
[From Benchmark Friday, 26 April 2019]

Metjac Holdings Pty Ltd v Minister for Sustainability, Environment & Conservation [2019]
SASCFC 12
Full Court of the Supreme Court of South Australia
Kourakis CJ; Parker & Tilmouth JJ
Environment and planning - Environment, Resources and Development Court (‘ERD Court’)
set aside Minister’s decision to grant appellant a ‘water access entitlement’ - appellant had
appealed to ERD Court on basis of insufficiency of its water allocation - ERD Court had
accepted Minister’s contention appellant did not have any water entitlement - appellant
contended ERD Court erroneously considered, ‘in absence of a cross-appeal’, validity of water
allocation decision when allocation’s quantum was ‘only issue’ it raised on appeal - whether
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appellant entitled to water allocation on basis it was an ‘existing user’ under Natural Resources
Management Act 2004 (SA) at time of licence application lodgement - whether ERD Court
exceeded jurisdiction - held: appeal dismissed.
Metjac
[From Benchmark Friday, 26 April 2019]

Eckersley Development Pty Ltd v State Commission Assessment Panel [2019] SASCFC 6
Full Court of the Supreme Court of South Australia
Vanstone, Blue & Parker JJ
Environment and planning - first respondent categorised development in respect of second
respondent’s application as ‘Category 1’ ‘under and for the purposes of’ s38 Development Act
1993 (SA) - Environment Resources and Development Court refused appellants’ application for
review of first respondent’s decision, rejecting their contention that ‘Principle 40’ of ‘Capital
City Zone section’ of ‘Development Plan’ was ultra vires - first respondent’s contention that
Environment Court lacked jurisdiction also rejected - appellants’ notice of appeal lodged out of
time - appellants sought extension of time to appeal - second respondent opposed appellants’
application on basis appellants failed to establish they did not ‘deliberately defer filing’ for
purpose of obtaining ‘competitive advantage’ - whether filing of notice of appeal one day out of
time was a mistake - prejudice - whether Court had jurisdiction to determine Principle 40’s
validity - whether Principle 40 valid - held: extension of time to appeal granted - appeal
dismissed.
Eckersley
[From Benchmark Friday, 26 April 2019]

Page 4

http://www.courts.sa.gov.au/Judgments/Lists/Judgments/Attachments/4219/2019%20SASCFC%2012.pdf
http://www.courts.sa.gov.au/Judgments/Lists/Judgments/Attachments/4192/2019%20SASCFC%206.pdf


 From: The Tempest
 
By: William Shakespeare, 1564 - 1616
 
Come unto these yellow sands,
   And then take hands:
Court’sied when you have, and kiss’d,--
   The wild waves whist--
Foot it featly here and there;
And, sweet sprites, the burthen bear.
   Hark, hark!
      Bow, wow,
   The watch-dogs bark:
      Bow, wow.
Hark, hark! I hear
The strain of strutting chanticleer
Cry, Cock-a-diddle-dow!
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