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Executive Summary (One Minute Read)
Harris v The Honourable Sussan Ley MP, Minister for the Environment (FCA) Environmental, Construction, Government Review - application for judicial review of Minister for
Environment’s decision to refuse proposed action of land clearing pursuant to s130(1) and
s133 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
Di Liristi v Matautia Developments Pty Ltd (NSWCA) - construction - environmental evidence - admissibility - hearsay - business records exception, s69 Evidence Act 1995 (NSW) damages awarded for costs of remediating land - damages awarded for unpaid rent - appeal
dismissed
Vella v Nergl Developments Pty Ltd & Ors (No. 4) (NSWSC) - plaintiff was successful in first
proceedings –argument about the final form of a Conveyancing Act 1919, s88B instrument and
Deed of Release - plaintiff partially successful on procedural Motion since the first judgment first defendant ordered to pay 40% of the plaintiff’s costs
Adani Mining Pty Ltd and Anor v Pennings (QSC) - application for order for confidential
particulars be provided by example and confidentiality regime with respect to the confidential
particulars - deferral of the provision of any further particulars pending disclosure by the
defendant
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HABEAS CANEM
An exciting Christmas game of chase the puppies
_
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Summaries With Link (Five Minute Read)
Harris v The Honourable Sussan Ley MP, Minister for the Environment [2021] FCA 1621
Federal Court of Australia
Logan J
Environmental, Construction, Government Review - application for judicial review of Minister for
Environment's decision to refuse proposed action of land clearing pursuant to s130(1) and s133
of the Environment Protection and Biodiversity Conservation Act 1999 (Cth) - Minister found that
proposed action would result in the loss, fragmentation and degradation of suitable habitat for
these species, and this would be likely to have a significant impact on those species" pursuant
to s18 and s18A of the EPBC Act - whether determination of "significant impact" a matter for
Minister's subjective determination or an objective fact - reasoning of Anvil Hill Project Watch
Association Inc v Minister for Environment and Water Resources [2008] FCAFC 3; (2008) 166
FCR 54, which involved a duty to determine whether there would be a prohibition under Pt 3 of
the Act which applies to the proposed action because the action "has, will have or is likely to
have" a significant impact on a relevant aspect of the environment - whether Minister's decision
illogical or irrational - Minister entitled to rely on advice tendered to her by her Department's
recommendation report - whether Minister entitled to refuse proposed action by relying on
applicant's refusal to consent to conditions attached to the proposed approval - s131 provides
that conditions can be applied where the Minister considers it "necessary or convenient" proposed conditions do not depart from purpose of Pt 3 of the Act - application dismissed.
Harris
[From Benchmark Thursday, 23 December 2021]
Di Liristi v Matautia Developments Pty Ltd [2021] NSWCA 328
Supreme Court of New South Wales - Court of Appeal
Macfarlan JA, Gleeson JA, Brereton JA
Construction - environmental - admissibility - hearsay - business records exception, s69
Evidence Act 1995 (NSW) - appellant/tenant introduced soil onto property alleged to be
contaminated - Council issued clean-up notice to respondent/landlord - respondent
commissioned expert report - samples collected and tested by persons other than author of
report - whether report business record of respondent - whether the primary judge erred in
giving weight to report - expert reports - no orders made for service of expert reports - both
parties served expert reports late - both parties had opportunity to cross-examine experts whether "exceptional circumstances" for admitting expert report in reply served by respondent Uniform Civil Procedure Rules 2005 (NSW), r31.28(4) - whether primary judge erred in House v
The King sense; no such error was demonstrated - damages awarded for costs of remediating
land - where only evidence of quantum was two quotes obtained in preparation of proceedings where quotes contained hearsay material - no objection by appellant to admissibility of quotes
at trial - appellant self-represented at trial - whether primary judge erred in giving weight to
quotes - damages awarded for unpaid rent - primary judge made declaration that lease validly
terminated by respondent - appellant remained in possession of property - no termination order
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yet made by NCAT - whether residential tenancy agreement remained on foot - whether
landlord’s remedy limited to loss of bargain damages - appeal dismissed.
Di Liristi
[From Benchmark Tuesday, 21 December 2021]
Vella v Nergl Developments Pty Ltd & Ors (No. 4) [2021] NSWSC 1652
Supreme Court of New South Wales
Slattery J
Costs - the plaintiff was substantially successful in the first proceedings - parties have since
been engaged in negotiations and argument about the final form of a Conveyancing Act 1919,
s88B instrument and a Deed of Release - in first proceedings parties attended mediation and
negotiated a Heads of Agreement settling all disputes arising out of the agreement - each party
sought specific performance of the HoA by executing certain document, but disagreed on what
was to be done - Court made orders for the performance of the HoA - extensive argument about
the width of the easement - defendant argued it was an implied term of the HoA that a
construction easement be granted - main purpose of the HoA was to terminate the tripartite
agreement and it was not necessary that a construction easement be implied - defendant's
argument for an easement for a roundabout was rejected: the costs order from the earlier
proceedings was clarified to make clear it did not relate to "pre-mediation" legal costs, only
costs after the HoA was entered into - defendant's appeal was dismissed - the plaintiff was
partially successful on a procedural Motion since the first judgment - what orders are
appropriate for the period since the first judgment - easements - Registration of Easements s88B instrument - final form of s88B instrument agreed upon by the parties with the assistance
of directions from the Court on a relief hearing - first defendant ordered to pay 40% of the
plaintiff's costs incurred since the first judgment in these proceedings.
Vella
[From Benchmark Tuesday, 21 December 2021]
Adani Mining Pty Ltd and Anor v Pennings [2021] QSC 343
Supreme Court of Queensland
Callaghan J
Procedure - Civil Proceedings in State and Territory Courts - application for order for particulars
- principles applicable to deferral of particulars pending disclosure - the plaintiff seeks orders
that confidential particulars be provided by example - pointing to the width of the Uniform Civil
Procedure Rules 1999 (Qld) r161 - the plaintiff seeks that there be a confidentiality regime with
respect to the confidential particulars - "particulars by example do not of themselves raise any
expectations of the defendant" - the plaintiff seeks that there be a deferral of the provision of
any further particulars pending disclosure by the defendant - the defendant seeks further and
better particulars - principles applicable to deferral of particulars pending disclosure - plaintiffs'
first application allowed - plaintiffs' second application is allowed - plaintiffs' third application is
allowed in part - defendant's application is dismissed.
Adani Mining Pty Ltd
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[From Benchmark Monday, 20 December 2021]
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Poem for Friday
A Visit from St. Nicholas
By: Clement Clarke Moore
'Twas the night before Christmas, when all through the house
Not a creature was stirring, not even a mouse;
The stockings were hung by the chimney with care,
In hopes that St. Nicholas soon would be there;
The children were nestled all snug in their beds;
While visions of sugar-plums danced in their heads;
And mamma in her 'kerchief, and I in my cap,
Had just settled our brains for a long winter's nap,
When out on the lawn there arose such a clatter,
I sprang from my bed to see what was the matter.
Away to the window I flew like a flash,
Tore open the shutters and threw up the sash.
The moon on the breast of the new-fallen snow,
Gave a lustre of midday to objects below,
When what to my wondering eyes did appear,
But a miniature sleigh and eight tiny rein-deer,
With a little old driver so lively and quick,
I knew in a moment he must be St. Nick.
More rapid than eagles his coursers they came,
And he whistled, and shouted, and called them by name:
"Now, Dasher! now, Dancer! now Prancer and Vixen!
On, Comet! on, Cupid! on, Donner and Blitzen!
To the top of the porch! to the top of the wall!
Now dash away! dash away! dash away all!"
As leaves that before the wild hurricane fly,
When they meet with an obstacle, mount to the sky;
So up to the housetop the coursers they flew
With the sleigh full of toys, and St. Nicholas too—
And then, in a twinkling, I heard on the roof
The prancing and pawing of each little hoof.
As I drew in my head, and was turning around,
Down the chimney St. Nicholas came with a bound.
He was dressed all in fur, from his head to his foot,
And his clothes were all tarnished with ashes and soot;
A bundle of toys he had flung on his back,
And he looked like a pedler just opening his pack.
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His eyes—how they twinkled! his dimples, how merry!
His cheeks were like roses, his nose like a cherry!
His droll little mouth was drawn up like a bow,
And the beard on his chin was as white as the snow;
The stump of a pipe he held tight in his teeth,
And the smoke, it encircled his head like a wreath;
He had a broad face and a little round belly
That shook when he laughed, like a bowl full of jelly.
He was chubby and plump, a right jolly old elf,
And I laughed when I saw him, in spite of myself;
A wink of his eye and a twist of his head
Soon gave me to know I had nothing to dread;
He spoke not a word, but went straight to his work,
And filled all the stockings; then turned with a jerk,
And laying his finger aside of his nose,
And giving a nod, up the chimney he rose;
He sprang to his sleigh, to his team gave a whistle,
And away they all flew like the down of a thistle.
But I heard him exclaim, ere he drove out of sight—
“Happy Christmas to all, and to all a good night!”
https://en.wikipedia.org/wiki/Clement_Clarke_Moore
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