Friday, 24 June 2022

Weekly Environmental Law
A Weekly Bulletin listing Decisions
of Superior Courts of Australia covering Environmental Law

Search Engine
Click here to access our search engine facility to search legal issues, case names, courts and
judges. Simply type in a keyword or phrase and all relevant cases that we have reported in
Benchmark since its inception in June 2007 will be available with links to each case.

Executive Summary (One Minute Read)
Mining Standards International Pty Ltd v Atlantic Nickel Mineracao Ltda (FCA) - service
out of jurisdiction - service in Brazil - prima facie case established - discretion to refuse - implied
undertaking not to use documents obtained in the course of litigation - whether communication
to party who has provided documents contravenes rule - no necessary breach - application
granted
Disley v Mount Emerald Wind Farm Pty Ltd & Anor (No 2) (VSC) - construction - noise from
windfarm - expert evidence - evidence on one issue should be addressed by single expert multiple experts - overlapping evidence and encroachment - plaintiff to pay defendants’ costs of
and incidental to hearing
Gippsland Environment Group Inc v VicForests (VSC) - environment - timber harvesting in
State forests - application for interlocutory injunction - serious question to be tried precautionary principle - balance of convenience - interlocutory injunction granted, with
exceptions - application granted
Conservation Council of WA Inc v CEO, Department of Water and Environmental
Regulation (WASC) - practice and procedure - application for leave to adduce expert evidence
- whether expert evidence regarding greenhouse gas emissions should be permitted - whether
expert evidence relevant to grounds of review - application dismissed
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Summaries With Link (Five Minute Read)
Mining Standards International Pty Ltd v Atlantic Nickel Mineracao Ltda [2022] FCA 623
Federal Court of Australia
Derrington J
Estoppel - Anshun estoppel - unreasonable claim - application for order - respondent, owner of
nickel mine company, placed under receivership due to various indebtedness - parties entered
into sale agreement (agreement) where applicant would purchase respondent's assets,
including assignment of indebtedness to another entity - assets sold to third party following
termination of sale due to applicant's alleged non-satisfaction of finance condition - applicant,
respondent's receivers, and other entities involved in pending determination of validity of
termination of agreement before Western Australia Supreme Court (WASC) - applicant
commenced proceeding seeking relief for wrongful loss if contractual rights under agreement
and resultant loss of opportunity to acquire assets - sought leave pursuant to the Federal Court
Rules 2001 (Cth) to serve originating application and associated documents on respondent in
Brazil - applicant satisfied requirements for leave required and that there was no circumstances
which would justify exercise of discretion to refuse leave - prima facie case that respondent
inhibited applicant's attempts to satisfy relevant conditions, thus, inhibiting completion of sale
agreement - respondent failed to comply with relatively high standards required in agreement existence of damage sustained by applicant had been established to required standard proceedings would not inevitably be stayed on Anshun estoppel principles or by reason of
abuse of process by virtue of pending WASC determination - present proceeding would not be
unfair to respondent as respondent was not party to WASC proceedings and not pursuing crossclaim against respondent was not unreasonable - nothing arising from circumstances of
possibility of breach of implied undertaking given in WASC proceedings - application granted.
Mining Standards International Pty Ltd
[From Benchmark Monday, 20 June 2022]
Disley v Mount Emerald Wind Farm Pty Ltd & Anor (No 2) [2022] QSC 54
Supreme Court of Queensland
Henry J
Plaintiff commenced proceedings against first and second defendant in relation to effects of
noise from wind farm - alleged that exceeded limits of relevant development approval and
interfered with plaintiff’s use and enjoyment of property - contended that second defendant also
liable for alleged nuisance caused by wind farm because its reports were used by first
defendant to secure relevant development permit - argued reports were defective and pleaded
cases against second defendant in negligence, negligent misstatement and misleading and
deceptive conduct - plaintiff called two experts witnesses to give opinions on same issue of
standardised audio measures and assessments - defendants sought orders precluding the
plaintiff from calling more than one expert witness in respect of particular issues - orders made
under r367(3)(e) of Uniform Civil Procedure Rules 1999 (Qld) that plaintiff was to elect between
one of two expert reports or revise both reports so that each address different topics - found
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reports were deficient as they addressed overlapping issues - permissible for another expert’s
data to be incorporated as an appendix to a report, it is not appropriate for that expert to provide
an opinion on data they did not collect - plaintiff to elect between one of two expert reports or
revise both reports so that each address different topics - liberty to apply clause allowing plaintiff
to request court’s directions as to appropriateness of a proposed list of issues to be addressed
by each expert - plaintiff to pay the defendants’ costs of and incidental to hearing.
Disley v Mount Emerald Wind Farm Pty Ltd
[From Benchmark Tuesday, 21 June 2022]
Gippsland Environment Group Inc v VicForests [2022] VSC 296
Supreme Court of Victoria
Richards J
Application for interlocutory injunction - defendant is Victorian Government owned business that
conducts timber harvesting operations in State forests in Victoria - comply with provisions of
Sustainable Forests (Timber) Act 2004 (Vic) and any relevant Code of Practice made under Pt 5
of the Conservation, Forests and Lands Act 1987 (Vic) - plaintiff is incorporated association that
claims to have special interest in preservation of State forests of Gippsland - plaintiff sought
declaration and permanent injunctions to enforce what they contended were defendant’s
obligations to identify and protect greater gliders and yellow-bellied gliders in State forests in
forest management areas (FMAs) - sought interlocutory injunction restraining defendant from
conducting timber harvesting operations in any coupe in FMAs in which there had been sighting
of greater glider in, or within 240 metres of, that coupe, known to defendant - balance of
convenience favoured excluding six coupes from injunction - timber harvesting could take place
in six coupes with measures in place for protection of greater gliders that were broadly
consistent with associate professor’s opinion - granting injunctions sought would not have
effect of shutting down timber industry in regions - regeneration activities permitted in coupes to
which injunction applied that had already been logged, either before injunction took effect, or as
permitted by exceptions to injunction - application granted.
Gippsland Environment Group Inc
[From Benchmark Wednesday, 22 June 2022]
Conservation Council of WA Inc v CEO, Department of Water and Environmental
Regulation [2022] WASC 202
Supreme Court of Western Australia
Hill J
Practice and procedure - applications - relevance - application for leave to adduce expert
evidence - each of proposed expert reports provided opinion evidence on climate change and
greenhouse gas emissions, including changes that had occurred, when second LNG train first
received ministerial approval, and when decision subject of proceedings was made - second
respondent, as delegate of first respondent, granted works approval application - applicant
challenged second respondent's decision to grant application for works approval for
construction of second LNG train - sought leave to adduce expert evidence - not necessary for
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applicant to prove on balance of probabilities that construction of second LNG train would emit
greenhouse gases - counsel for first respondent submitted that central to applicant's grounds of
review was the legal issue of the proper construction of s54(3) of the Act, an issue on which
expert evidence was not relevant - matters said to be relevant to context in which decision was
made were not admissible or relevant to issue of whether decision of second respondent was
unreasonable - application dismissed.
Conservation Council of WA Inc
[From Benchmark Wednesday, 22 June 2022]
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Poem for Friday
“Hope” is the thing with feathers (314)
By: Emily Dickinson (10 December, 1830 – 15 May, 1886)
Hope” is the thing with feathers That perches in the soul And sings the tune without the words And never stops - at all And sweetest - in the Gale - is heard And sore must be the storm That could abash the little Bird
That kept so many warm I’ve heard it in the chillest land And on the strangest Sea Yet - never - in Extremity,
It asked a crumb - of me.
Emily Dickinson https://en.wikipedia.org/wiki/Emily_Dickinson
Emily Dickinson Museum https://en.wikipedia.org/wiki/Emily_Dickinson_Museum
“Hope” is the thing with feathers, sung by Nazareth College Treble Choir, Linehan Chapel, Nazareth
College https://www.youtube.com/watch?v=gDlSo4hEzmE
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