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Executive Summary (One Minute Read)
Commissioner of Taxation v Virgin Australia Regional Airlines Pty Ltd (FCAFC) - taxation car parking fringe benefits at airports provided to flight crew - whether flight crew and cabin crew
have a “primary place of employment” on a particular day - where crew have a “Home Base” employees’ “Home Base” airport the relevant “primary place of employment” - appeal against
primary judge’s decision allowed
Construction, Forestry, Maritime, Mining and Energy Union v Boggabri Coal Operations
Pty Ltd (FCAFC) - whether industrial action was taken prior to other, protected industrial action
- whether amounts deducted from remuneration were properly withheld on account of earlier
industrial action - whether preparatory steps were “authorised or agreed to by” respondent preparatory steps amounted to industrial action - appeal dismissed
Revill v John Holland Group Pty Ltd (FCA) - insurance - construction - joinder costs - whether
discretion to award costs under s570(2)(a) of the Fair Work Act 2009 (Cth) enlivened proceeding instituted without reasonable cause - costs awarded
Australian Rail, Tram and Bus Industry Union v KDR Victoria Pty Ltd t/a Yarra Trams
(FCA) - industrial relations - construction of Yarra Trams Enterprise Agreement 2019 - whether
the respondent employer proposes to contravene the Agreement and contravening s50 of the
Fair Work Act 2009 (Cth) - where similar terms were in force in previous enterprise agreements
- common understanding between the parties affects construction of the Agreement
Cromarty Resources Pty Ltd v Thalanga Copper Mines Pty Ltd (NSWCA) - contracts construction - terms of the royalty obligations - whether the agreement was validly terminated -
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appeal dismissed
The Nuance Group (Australia) Pty Ltd v Shape Australia Pty Ltd (NSWSC) - construction insurance - arbitration - seek to set aside award - building dispute - no agreement to appeal on
questions of law – not estopped from denying agreement - jurisdiction of arbitrator - declaratory
relief - prevalence and utility of declaratory relief in contractual matters - challenge to claim as
time barred does not deprive arbitrator of jurisdiction
Xtraordinary Constructions Pty Ltd v Luppino & Anor (SASC) - contracts - building,
engineering and related contracts - Statutory Warranties for Residential Building Work - Building
Work Contractors Act 1995 (SA) (the ’Act’) - performance of work - Remedies for breach of
contract - appeal dismissed
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HABEAS CANEM
Tail floating with clouds
_
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Summaries With Link (Five Minute Read)
Commissioner of Taxation v Virgin Australia Regional Airlines Pty Ltd [2021] FCAFC 209
Federal Court of Australia, Full Court
Logan, Thawley and Downes JJ
Taxation - car parking fringe benefits at airports provided to flight crew and cabin crew which
require "identification of the "primary place of employment" of the Flight and Cabin Crew on a
particular day" - employees did not have a "sole place of employment" - "comparing the duties
which are performed by the relevant employees at their different places of employment during
the course of a particular day" - primary judge rejecting the Commissioner’s case that the
"primary place of employment" was the "business premises" being the relevant "Home Base"
airport terminal - employees’ "Home Base" airport the relevant "primary place of employment" primary judge treated paragraphs in the definition of "primary place of employment" as involving
the same "qualitative and quantitative exercise" - involved error in this approach - Enterprise
Agreements where Flight and Cabin Crew were allocated a "Home Base" - employees primary
place of employment "Home Base", condition in s39A(1)(e) satisfied. - common ground that the
parking facilities were "in the vicinity of" the relevant "Home Bases" - condition in s39A(1)(f)
satisfied - given that these were the only conditions in dispute, and each was satisfied, the
primary judge should have dismissed Virgin’s appeals - appeal against primary judge’s
decision allowed.
Commissioner of Taxation v Virgin Australia Regional Airlines Pty Ltd
[From Benchmark Wednesday, 24 November 2021]
Construction, Forestry, Maritime, Mining and Energy Union v Boggabri Coal Operations
Pty Ltd [2021] FCAFC 211
Federal Court of Australia, Full Court
Rangiah, O’Callaghan and Dnaden JJ
Industrial law - whether industrial action was taken prior to other, protected industrial action whether amounts deducted from remuneration were properly withheld on account of earlier
industrial action - second appellant took steps to shut down machinery ahead of planned
protected industrial action - direction to work "right up to" time of planned action - whether
preparatory steps involved performance of work in a non-customary manner - whether
preparatory steps were "authorised or agreed to by" respondent - preparatory steps amounted
to industrial action - deductions properly made - appeal dismissed.
Construction, Forestry, Maritime, Mining and Energy Union
[From Benchmark Thursday, 25 November 2021]
Revill v John Holland Group Pty Ltd(No 3) [2021] FCA 1403
Federal Court of Australia
Jackson J
Application dismissed in 2020 applicant sought to join ’two related entities’ of respondent as
respondents: Revill v John Holland Group Pty Ltd [2020] FCA 1633 (Revill (No 1)) - September
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2021, dismissed the entire proceeding under s31A(2) of the Federal Court of Australia Act 1976
(Cth): Revill v John Holland Group Pty Ltd (No 2) [2021] FCA 1056 (Revill (No 2)) - no evidence
to Revill or his solicitors that JH Group owned 100% of the shares in JHPL and there were
directors in common between JH Group, JHPL and JHG Mutual, nor that JH Group was aware
that the insurance provided by JHG Mutual was provided, not to individual employees of JHPL
or JH Group, but to those companies themselves - given that Revill never pleaded JH Group
was liable under s550 - Revill instituted the proceeding against JH Group without reasonable
cause - no reasonable basis for the view that JH Group may have been liable in respect of any
of the causes of action that he raised - discretion to order costs under s570(2)(a) of the Fair
Work Act arisen - no reason not to exercise discretion under s570(2)(a) in favour of JH Group Revill to pay JH Group’s costs of the proceeding.
Revill v John Holland Group Pty Ltd
[From Benchmark Tuesday, 23 November 2021]
Australian Rail, Tram and Bus Industry Union v KDR Victoria Pty Ltd t/a Yarra
Trams [2021] FCA 1377
Federal Court of Australia
Wheelahan J
Industrial relations - construction of Yarra Trams Enterprise Agreement 2019 - operations whether the respondent employer proposes to contravene s50 of the FW Act and the relevant
enterprise agreement by altering entitlements to meal breaks for tram drivers in the manner
alleged by the applicant in its statement of claim - where similar or same terms were in force in
previous enterprise agreements, The 2006 Workplace Agreement; The 2009 Enterprise
Agreement - whether and how a common understanding between the parties as to the
operation of the Agreement affects construction of the Agreement - on its proper construction,
concluded that Yarra Trams does not propose to contravene s50 of the FW Act and the relevant
provisions of the 2019 Enterprise Agreement by altering entitlements to meal breaks for tram
drivers in the manner alleged by the applicant.
Australian Rail, Tram and Bus Industry Union
[From Benchmark Wednesday, 24 November 2021]
Cromarty Resources Pty Ltd v Thalanga Copper Mines Pty Ltd [2021] NSWCA 284
Supreme Court of New South Wales Court of Appeal
Bell P,Meagher JA andPayne JA
Raised contractual construction issues surrounding the terms of the royalty and considered the
requirements of a notice to make time of the essence for the performance of an obligation where agreement to pay royalty following "actual sale" of mineral - where royalty a percentage
of "net sales realisation" amount - whether "actual sale" occurs when title passes to buyer whether "net sales realisation" is after deduction of sales realisation expenses - termination of
agreement - where breach of time stipulation for making of payment - where demand made after
giving further time for payment - whether breach of essential term justifying termination whether repudiatory conduct evincing an unwillingness to render substantial performance Order

Page 5

that the appellants ay the respondent’s costs - appeal dismissed.
Cromarty Resources Pty Ltd v Thalanga Copper Mines Pty Ltd
[From Benchmark Tuesday, 23 November 2021]
The Nuance Group (Australia) Pty Ltd v Shape Australia Pty Ltd [2021] NSWSC 1498
Supreme Court of New South Wales
Rees J
Parties disagreed that an appeal lies to this Court on questions or law - not estopped from
suggesting otherwise - whether the arbitrator erred in his construction of clause 12 (latent
conditions), clause 35.4 (separable portions) and clause 46.1 (time for notification of claims)
need not be considered - regarding pleadings and the arbitrator’s findings on liquidated
damages - arbitrator did not exceed jurisdiction by dealing with the parties’ claims otherwise
than in accordance with the manner in which it was referred to him - award is liable to be set
aside under s34(2)(a)(iii) of the Act - regarding liquidated damages, award did not conflict with
the public policy of this State by reason of a failure to accord natural justice, such that it ought
not be set aside under s34(2)(b)(ii) of the Act - arbitrator’s reasons are not inadequate to
comply with s31(3) of the Act, such that the award not be set aside under s34(2)(a)(iv) regarding
latent conditions, separable portions, the time bar and reasoning regarding liquidated damages
- dismissed challenges to arbitral award.
The Nuance Group (Australia) Pty Ltd v Shape Australia Pty Ltd
[From Benchmark Tuesday, 23 November 2021]
Xtraordinary Constructions Pty Ltd v Luppino & Anor [2021] SASC 132
Supreme Court of South Australia
David J
Respondents enter into building contract with the appellant - on appeal, the appellant submits
that the trial Magistrate erred in preferring the solution of the respondents’ expert, over the
appellant’s expert regarding a defective box gutter - the issues on appeal are whether the trial
Magistrate was in error in making a statutory rectification order under s37(6)(a) of the Building
Work Contractors Act 1995 (SA) (the ’Act’) - trial Magistrate found that she was satisfied on the
balance of probabilities that the appellant’s defective construction of the box gutter had caused
flooding - the trial Magistrate’s order was made on a claim for breach of statutory warranties
under s32 of the Act. Section 32 - assessing damages for the cost of rectification work - usual
measure of damages is the cost of rectifying the work to produce conformity with the contract the ’general rule’ in Bellgrove v Eldridge - grounds of appeal established no error by the trial
Magistrate and properly applied the principles in Bellgrove v Eldridge trial Magistrate properly
identified that the benefit bargained for by the respondents (and not met) in respect of the roof
was both functional and aesthetic, and better remedied by the respondents’ expert - appeal
dismissed.
Xtraordinary Constructions Pty Ltd
[From Benchmark Wednesday, 24 November 2021]
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Poem for Friday
Nothing Gold Can Stay
By: Robert Frost
Nature’s first green is gold,
Her hardest hue to hold.
Her early leaf’s a flower;
But only so an hour.
Then leaf subsides to leaf.
So Eden sank to grief,
So dawn goes down to day.
Nothing gold can stay.
ROBERT FROST

Click Here to access our Benchmark Search Engine

Page 7
Powered by TCPDF (www.tcpdf.org)

