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Executive Summary (One Minute Read)
Transport Workers’ Union of Australia v Qantas Airways Limited (No 4) (FCA) - decision of
Qantas to outsource ground handling operations at 10 Australian airports during COVID-19 outsourcing found to have been for a prohibited reason contravening the Fair Work Act 2009
(Cth) - applicant’s claim for relief by way of orders for general reinstatement of affected
employees dismissed
Virtual IT Services Pty Ltd v Hamilton (FCA) - application for interim injunctive relief - whether
prima facie case established that post-employment restraints apply and are enforceable and/or
confidentiality provisions have been breached - whether the balance of convenience favours the
granting of relief
Peters v Commonwealth of Australia (FCA) - applicant allegedly subject to adverse action by
respondent in contravention of s340 of the Fair Work Act 2009 (Cth) - allegation of unlawful
discrimination in contravention of the Age Discrimination Act 2004 (Cth) - application dismissed
Australian Institute of International Understanding Limited v Mitsui (QSC) - insurance corporations - duties and liabilities of officers of corporation - fiduciary and related statutory
duties - remedies and penalties for breach of duties - employment law - termination and breach
of contract - judgment for the plaintiff
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HABEAS CANEM
An exciting Christmas game of chase the puppies
_
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Summaries With Link (Five Minute Read)
Transport Workers’ Union of Australia v Qantas Airways Limited (No 4) [2021] FCA 1602
Federal Court of Australia
Lee J
Employment and Industrial Relations - adverse action - decision of Qantas to outsource ground
handling operations at 10 Australian airports in the midst of the COVID-19 pandemic outsourcing found to have been for a prohibited reason contravening the Fair Work Act 2009
(Cth) (FWA) - form of relief - separate question as to whether "global" reinstatement should be
ordered - consideration of the relevant principles - whether there is a prima facie entitlement to
reinstatement under s545 of the FWA - need to determine what relief is "appropriate" in the
circumstances of the particular case - the importance of work as a form of continuing
participation in society - the statutory purpose to preserve collective industrial rights outsourced employees cannot be reinstated without re-creation of a ground handling operation
involving significant cost and delay - Qantas will immediately retrench the workers again when it
perceives it can lawfully do so - ordering reinstatement would involve continuing supervision by
the Court - reinstatement not the appropriate remedy in all the circumstances - practice and
procedure - observations on the representative capacity of the Union - no fiduciary relationships
exists - observations as to how and whether third parties are bound by a judgment obtained by
a litigation "representative" - applicant’s claim for relief by way of orders for general
reinstatement of affected employees dismissed.
Transport Workers’ Union of Australia
[From Benchmark Wednesday, 22 December 2021]
Virtual IT Services Pty Ltd v Hamilton [2021] FCA 1637
Federal Court of Australia
Yates J
Commercial Contracts, Banking, Finance and Insurance - corporations - application for further
interim injunctive relief - whether there is a prima facie case that post-employment restraints
apply and are enforceable and/or that confidentiality provisions have been breached establishing a prima facie case does not mean that the plaintiff must show that it is more
probable than not that, at trial, the plaintiff will succeed - it is sufficient that the plaintiff has a
sufficient likelihood of success to justify, in the circumstances, the preservation of the status quo
pending the trial - applicant not established a prima facie case that the post-employment
restraint applies - Court not persuaded that the applicant has established a prima facie case
that respondent has breached or threatens to breach the confidentiality provision of his
employment contract, or has otherwise misused or threatens to misuse the applicant's
confidential information - the balance of convenience and justice weighs strongly against the
granting of an interim injunction against the respondent - applicant's application for further
interim injunctive relief refused.
Virtual IT Services Pty Ltd
[From Benchmark Friday, 24 December 2021]
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Peters v Commonwealth of Australia [2021] FCA 1624
Federal Court of Australia
Anderson J
Industrial Law - employment - construction - adverse action - applicant submitted they were
subjected to adverse action by the respondent in contravention of s340 of the Fair Work Act
2009 (Cth) - applicant needed to demonstrate that respondent subjected her to "adverse action"
and did so because (or for reasons that included that) she had exercised a "workplace right" or
"workplace rights" - operation of statutory presumption in s361 of the Fair Work Act 2009 (Cth) application dismissed - Human Rights - discrimination - alleged unlawful discrimination by
respondent in contravention of the Disability Discrimination Act 1992 (Cth) - allegation of
unlawful discrimination in contravention of the Age Discrimination Act 2004 (Cth) - the alleged
complaint of discrimination was not made to the Australian Human Rights Commission under
s46PO of the Australian Human Rights Commission Act 1986 (Cth) - SoC did not contain any
allegation of age discrimination - application dismissed.
Peters
[From Benchmark Friday, 24 December 2021]
Australian Institute of International Understanding Limited v Mitsui [2021] QSC 346
Supreme Court of Queensland
Martin J
Insurance - employment - corporations - the plaintiff alleges that six actions taken by the
defendant constitute breaches of the defendant’s fiduciary and statutory duties - the defendant
argues that, by virtue of his position, he was authorised to direct staff to pay him various
allowances and his employment contract contained a term, implied by custom and practice, that
authorised him to receive several payments - the defendant improperly used his position to gain
an advantage for himself - none of the payments the subject of this action were properly
authorised, and defendant either knew that or did not care - Employment Law - the defendant
counterclaims for unpaid accumulated long service leave, unpaid accumulated annual leave,
reimbursement of health insurance payments and underpayment of salary - the plaintiff admits
that the defendant is entitled to some unpaid long service leave but denies that there was any
agreement for the payment of health insurance costs - no mention of health insurance
payments is made in the contract of employment or, for that matter, in an earlier contract that
was in evidence - whether the plaintiff breached the employment contract - for one party to
unilaterally change the payment of an employee is a breach of contract. It was argued on behalf
of the plaintiff that the defendant accepted the variation as, had he not, he could have resigned further, it was argued that, by his conduct, he affirmed the change in the terms of the contract judgment for the plaintiff in the sum of $195,721.50.
Australian Institute of International Understanding Limited
[From Benchmark Tuesday, 21 December 2021]
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Poem for Friday
A Visit from St. Nicholas
By: Clement Clarke Moore
'Twas the night before Christmas, when all through the house
Not a creature was stirring, not even a mouse;
The stockings were hung by the chimney with care,
In hopes that St. Nicholas soon would be there;
The children were nestled all snug in their beds;
While visions of sugar-plums danced in their heads;
And mamma in her 'kerchief, and I in my cap,
Had just settled our brains for a long winter's nap,
When out on the lawn there arose such a clatter,
I sprang from my bed to see what was the matter.
Away to the window I flew like a flash,
Tore open the shutters and threw up the sash.
The moon on the breast of the new-fallen snow,
Gave a lustre of midday to objects below,
When what to my wondering eyes did appear,
But a miniature sleigh and eight tiny rein-deer,
With a little old driver so lively and quick,
I knew in a moment he must be St. Nick.
More rapid than eagles his coursers they came,
And he whistled, and shouted, and called them by name:
"Now, Dasher! now, Dancer! now Prancer and Vixen!
On, Comet! on, Cupid! on, Donner and Blitzen!
To the top of the porch! to the top of the wall!
Now dash away! dash away! dash away all!"
As leaves that before the wild hurricane fly,
When they meet with an obstacle, mount to the sky;
So up to the housetop the coursers they flew
With the sleigh full of toys, and St. Nicholas too—
And then, in a twinkling, I heard on the roof
The prancing and pawing of each little hoof.
As I drew in my head, and was turning around,
Down the chimney St. Nicholas came with a bound.
He was dressed all in fur, from his head to his foot,
And his clothes were all tarnished with ashes and soot;
A bundle of toys he had flung on his back,
And he looked like a pedler just opening his pack.
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His eyes—how they twinkled! his dimples, how merry!
His cheeks were like roses, his nose like a cherry!
His droll little mouth was drawn up like a bow,
And the beard on his chin was as white as the snow;
The stump of a pipe he held tight in his teeth,
And the smoke, it encircled his head like a wreath;
He had a broad face and a little round belly
That shook when he laughed, like a bowl full of jelly.
He was chubby and plump, a right jolly old elf,
And I laughed when I saw him, in spite of myself;
A wink of his eye and a twist of his head
Soon gave me to know I had nothing to dread;
He spoke not a word, but went straight to his work,
And filled all the stockings; then turned with a jerk,
And laying his finger aside of his nose,
And giving a nod, up the chimney he rose;
He sprang to his sleigh, to his team gave a whistle,
And away they all flew like the down of a thistle.
But I heard him exclaim, ere he drove out of sight—
“Happy Christmas to all, and to all a good night!”
https://en.wikipedia.org/wiki/Clement_Clarke_Moore
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