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Executive Summary (One Minute Read)
Roberts-Smith v Fairfax Media Publications Pty Limited (FCA) - application to inspect uplift
documents - legal professional privilege - whether legal professional privilege attaches to
documents - whether documents were prepared for the dominant purpose of obtaining legal
advice or anticipated litigation - whether common interest privilege exists - whether privilege has
been waived - claim of privilege upheld
Dutton v Bazzi (FCA) - defamation - publication of a tweet - imputation that the applicant
"excuses rape" found to be conveyed by the publication - defence of honest opinion and the
common law defence of fair comment - matter of public interest - extent of the publication claim for aggravated damages rejected - claims for injunctions rejected

Page 1

HABEAS CANEM
Tail floating with clouds
_

Page 2

Summaries With Link (Five Minute Read)
Roberts-Smith v Fairfax Media Publications Pty Limited (No 23) [2021] FCA 1460
Federal Court of Australia
Abraham J
Defamation - applicant’s claim for privilege is made in respect to the inspection of documents
sought by subpoena and governed by the common law and not the Evidence Act 1995 (Cth) application to inspect and uplift documents - legal professional privilege protects a person from
being compelled to produce documents or give information which would reveal communications
between a client and their lawyer - whether legal professional privilege attaches to documents whether documents were prepared for the dominant purpose of obtaining legal advice or
anticipated litigation - whether common interest privilege exists - it is not a "rigidly defined
concept" and a question of fact in each case - whether privilege has been waived - claim for
legal professional privilege in respect to documents upheld.
Roberts-Smith v Fairfax Media Publications Pty Limited
[From Benchmark Thursday, 25 November 2021]
Dutton v Bazzi [2021] FCA 1474
Federal Court of Australia
White J
Defamation - publication of tweet with hyperlink to article - four imputations alleged by the
applicant were conveyed by tweet - consideration of the ordinary reasonable reader’s
understanding of the statement "the Applicant is a rape apologist" - imputation that the applicant
"excuses rape" found to be conveyed by the publication - defence of honest opinion pursuant to
s31 of the Defamation Act 2005 (NSW) and the common law defence of fair comment on a
matter of public interest - whether the impugned statement was a statement of fact or opinion whether the opinion was based on proper material - whether the matters relied upon by the
respondent were referred to in the impugned matter or otherwise notorious - lack of rational
relationship between the matters relied upon and the opinion the respondent claimed to have
held - whether the applicant proved the respondent did not honestly hold the opinion in the
publication pursuant to s31(4) of the Defamation Act - damages - consideration of the
relationship between the harm suffered by the applicant and the damages to be awarded - the
extent to which awards of damages in other cases should be considered - consideration of the
extent of the publication - claim for aggravated damages rejected ordinary reasonable readers
of the tweet would not have understood it to be the measured assessment of a serious political
commentator - no real continuing sense of injury to feelings - remedies - claim for injunctions to
restrain the respondent permanently from publishing the impugned matter and the imputations
the court has found to be conveyed in the publication - claims for injunctions rejected.
Dutton
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Poem for Friday
Nothing Gold Can Stay
By: Robert Frost
Nature’s first green is gold,
Her hardest hue to hold.
Her early leaf’s a flower;
But only so an hour.
Then leaf subsides to leaf.
So Eden sank to grief,
So dawn goes down to day.
Nothing gold can stay.
ROBERT FROST
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