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 Executive Summary 

R v Vaziri (NSWSC) - criminal law - bail - accessory after fact to female mutilation (ss45(1) &
347 Crimes Act 1900 (NSW)) - sentenced to aggregate full time custody of 15 months, NPP 11
months - 2 co-offenders sentenced to home detention - 2 appeal grounds (1) construction of
ss45(1) & (2) parity - special or exceptional circumstances - no unacceptable risk - bail granted

Talbot (a pseudonym) v The Queen (VSCA) - criminal law - sentence appeal - pleas of guilty
to 4 counts of persisted sexual abuse of child and incest - 2 step daughters - pregnancy and
significant psychiatric harm caused - applicant with poly-substance abuse and mild depression -
effective sentence 15 years, NPP 10 - whether sentences manifestly excessive - leave to
appeal refused

DPP v Martin (a pseudonym) (VSCA) - criminal law - interlocutory appeal by Crown - incest,
involving biological sister - prosecution sought to adduce other acts of sexual misconduct with
sister as context evidence - respondent was aged 11 to 13 - whether doli incapax relevant -
whether prior sexual misconduct admissible as context evidence - authorities considered - error
identified - matter remitted

DPP v Clunie (a pseudonym) (VSCA) - criminal law - leniency appeal - sexual offences
committed on 2 victims by their step-grandfather - sentenced to 6 years, NPP 4 years - appeal
on ground of manifest inadequacy - application of principle of totality in sentencing a serious
sexual offender - authorities considered and proper approach identified - errors disclosed -
respondent re-sentenced (8 years, NPP 5 years 6 months)
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SGH v The State of Western Australia (WASCA) - criminal law - conviction appeal -
consciousness of guilt - prosecutor’s duty of fairness - appellant convicted of two counts of
sexual penetration of a child under 13 (s320(2) Criminal Code 1912 (WA)) - in closing,
prosecutor submitted appellant had knowledge of allegations made against him - submission
not supported by evidence - convictions set aside, new trial ordered

Ardrey v The State of Western Australia (WASCA) - criminal law - conviction appeal -
appellant convicted on 18 counts of fraud - each count relied upon alternative acts of deceit or
fraudulent conduct - the acts of deceit or fraudulent conduct were elements - trial judge failed to
direct jury that unanimity was required - miscarriage of justice - where additional evidence will
be admitted on conviction appeal considered - convictions set aside - new trial ordered

LJH v The State of Western Australia (WASCA) - criminal law - sentence appeal - discount for
plea - appellant pleaded guilty to 43 counts of sexual misconduct - effective sentence of 13
years - argued sentences vitiated by failure to correctly apply the statutory provision providing
for a discount on early plea (s9AA Sentencing Act 1995 (WA)) - construction and application of
section considered - error identified, re-sentenced to effective term of 10 years

Tasmania v Harris (TASSC) - criminal law - application to sever indictment - applicant charged
with 7 counts of assault on child - argued counts improperly joined as they did not constitute a
“series’ - Crown also relied upon coincidence evidence - principles relating to severance and
admissibility of coincidence evidence considered - joinder permitted - application dismissed

 Summaries With Link (Five Minute Read) 

R v Vaziri [2016] NSWSC 1283
Supreme Court of New South Wales
Garling J
Criminal law - bail - applicant found guilty of 2 counts of accessory after fact to female mutilation
(s45(1) & 347 Crimes Act 1900 (NSW)) - aggregate sentence 15 months, NPP 11 months - 2 co-
offenders sentenced to similar sentences to be served by home detention - applicant’s
sentence to be served by fulltime custody - trial judge directed jury on meaning of “mutilates”,
“excises, infibulates or otherwise mutilates” (s45(1) Crimes Act 1900) - first superior court
decision on the construction of this provision - ground of appeal challenging direction - sentence
appeal on ground of parity - notice of intention to appeal filed - co-offenders also filing Notices of
Intention to Appeal - s22 Bail Act 2013 (NSW) applies where appeal pending against conviction
on indictment and sentence imposed - s20 Bail Act, unacceptable risk test, also required to be
met - El-Hilli and Melville v R ([2015] NSWCCA 146) considered the operation of s22 and
identifies relevant principles - El-Hilli and Melville v R applied - applicant in poor health and with
limited ability to communicate with prison officers - held: both grounds of appeal arguable - first
ground has reasonable prospects of success - if appeal successful, a re-trial or an acquittal may
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be ordered - by the time the appeal is heard and determined a substantial (or all) of the non-
parole period would be served and if applicant is acquitted that would be a hollow victory - even
if the appeal is dismissed, the grant of bail now would not adversely affect the public interest,
taking into account the applicant’s personal circumstances - special or exceptional
circumstances demonstrated - no unacceptable risk-bail granted on conditions.[Editor’s note:
For sentences imposed see - R v A2; R v Magennis; R v Vaziri (No. 23) [2016] NSWSC 282; R
v A2; R v Magenis; R v Vazirir  [2016] NSWSC 737].
Vaziri

Talbot (a pseudonym) v The Queen [2016] VSCA 218
Court of Appeal of Victoria
Weinberg & Osborn JJA
Criminal law - sentence appeal - applicant pleaded guilty to 4 counts of persistent sexual abuse
of child under 16 and incest - the 2 victims were applicant’s step-daughters, aged 11 to 18
years - one victim became pregnant - pregnancy terminated - adverse impact on both victims
significant - one victim suffering serious psychiatric consequences, demonstrated by self-
harming behaviour and destruction of her relationship with her mother - individual sentences of
9 and 3 years imposed on each count, with effective sentence of 15 years, NPP 10 years -
applicant with no prior convictions, but suffering from poly-substance abuse/dependence
(cannabis and alcohol)and mild depressive disorder - application for leave to appeal sentence -
ground of appeal manifest severity - sentencing judge characterised objective seriousness of
offending as most serious and deserving of strong punishment and denunciation - very high
moral culpability - held: individual sentences, while stern, were not “outside the range of
sentencing options ” available when the vulnerability of the victims and the harm caused to
them, within the context of persistent sexual abuse, considered - matters personal to the
applicant must be balanced against the interests of the community and the victims 22 VR 444;
DPP v Toomey [2006] VSCA 90 referred to) - leave to appeal refused.
Talbot

DPP v Martin (a pseudonym) [2016] VSCA 219
Court of Appeal of Victoria
Redlich, Weinberg & McLeish JJA
Criminal law - interlocutory appeal by Crown - 2 counts of incest involving biological sister -
prosecution sought to adduce other acts of sexual misconduct with sister as context evidence -
respondent was aged 11 to 13 at time of prior misconduct - whether the rebuttable presumption
that child aged between 10 and 14 years is incapable of committing a crime (doli incapax)
relevant (see s344 Children, Youth and Families Act 2005 (Vic); C (a minor) v DPP [1991] 1 AC
1) - trial judge ruled evidence inadmissible (s137 Evidence Act 2008 (Vic)) & “general
unfairness”: Haddara v R (2014) 43 VR 53) - trial judge granted prosecution a certificate under
s295(3)(a) Criminal Procedure Act 2009 (Vic) (CPA) that the exclusion of the evidence would
“eliminate or substantially weaken the prosecution case” - prosecution appealed (s295 CPA) -
sole ground of appeal that trial judge erred in taking into account the issue of doli incapax in

Page 3

https://www.caselaw.nsw.gov.au/decision/57d7745de4b058596cb9f753
http://www.austlii.edu.au/au/cases/vic/VSCA/2016/218.html


considering the admissibility of the evidence of prior sexual misconduct - held: UK authorities
considered ( R v West [2003] EWCA Crim 3024; R v DM [2016] EWCA Crim 674; R v H [2010]
EWCA Crim 312) - the admissibility of “context evidence” considered (HML v The Queen (2008)
235 CLR 334; Sadler v The Queen (2008) 20 VR 69); Roach v The Queen (2011) 242 CLR 610;
IMM v the Queen (2016) 330 ALR 382) - evidence of uncharged acts by a child aged less than
14 may be admitted as “context evidence” having explanatory force in relation to offences
allegedly committed by the child after reaching 14 years, without having regard to doli incapax - 
House v The King ((1936) 55 CLR 499) error identified in trial judge’s ruling - withholding
evidence of “cogency or force” resulting in a case being less likely to succeed, “substantially
weakens” the prosecution case (R v Shamouil (2006) 66 NSWLR 228; Russell (a pseudonym) v
The Queen ([2016] VSCA 196); ZL v The Queen 208 A Crim R 325) applied) - leave to appeal
granted, appeal allowed - matter remitted.
Martin

DPP v Clunie (a pseudonym) [2016] VSCA 216
Court of Appeal of Victoria
Maxwell ACJ, Osborn & Santamaria JJA
Criminal law - leniency appeal - respondent pleaded guilty to 9 counts of indecent acts with a
child under 16, sexual penetration of a child under 16 and possession of child pornography -
respondent the step-grandfather of the 2 victims - offending involved gross breach of trust
towards young, vulnerable children - offending described as the “depraved exploitation of
children for sexual gratification” - respondent to be sentenced as serious sexual offender (Part
2A Sentencing Act 1991 (Vic)) - subjective factors, early pleas and admissions, prior good
character, loss of family relationships, age (69 years), unlikely to re-offend - respondent
however lacked insight into his offending, prospects of rehabilitation guarded - effective
sentence of 6 years, NPP 4 years, imposed - Director appealed (cf ss 287, 289, 290 Criminal
Procedure Act 2009 (Vic)) on ground of manifest inadequacy, arguing sentencing judge erred
by failing to give sufficient weigh to the objective seriousness of the offending, the need for
denunciation and the principle of general deterrence and failed to sufficiently accumulate the
individual sentences - held: Court’s task on appeal is to determine whether there has been an
error in the sentence imposed and if yes, whether a different sentence should be imposed and if
so what sentence is appropriate (see DPP v Karazisis (2010) 31 VR 634; Kentwell v The Queen
(2014) 252 CLR 601)-DPP v O’Neill ([2015] VSCA 325) identifies the general framework within
which appeals under the relevant provisions are to be considered - CMB v Attorney-General
(NSW) ((2015) 89 ALJR 407) explains why Crown Leniency appeals are “exceptional” - the
present appeal goes to the maintenance of sentencing standards - see Wong v The Queen
((2001) 207 CLR 584) & DPP v Karazisis ((2010) 31 VR 634) - s6E Sentencing Act 1991
moderates the application of the principle of totality as it applies to serious sexual offenders, but
that principle remains relevant-DPP v Grabovac (([1998] 1 VR 664) and Hudson v The Queen;
DPP v Hudson ((2010) 30 VR 610) explain how the principle of totality is to be applied in cases
of multiple offences - the preferable approach identified in Grabovac is confirmed in DPP (Cth) v
KMD ([2015] VSCA 255) - here, the individual sentences were reduced to reflect the need to
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moderate the overall sentences for the purpose of totality, resulting in an opaque sentencing
process and inadequate accumulation and error - the sentences imposed were manifestly
inadequate - the proper approach is summarised in DPP v Zhuang - no basis for the exercise of
the residual discretion not to re-sentence - respondent re-sentenced to effective term of 8 years,
NPP 5 years 6 months.
Clunie

SGH v The State of Western Australia [2016] WASCA 161 
Court of Appeal of Western Australia
Buss P, Mazza & Mitchell JJA
Criminal law - conviction appeal - appellant convicted of two counts of sexual penetration of a
child under 13 (s320(2) Criminal Code 1912 - the offences were alleged to have occurred in
1996 - the victim (then aged 9) was the daughter of the appellant’s former partner - the
appellant was 41 at the time of the offences - appellant sentenced to 3 years 4 months on each
count, to be served concurrently - grounds of appeal alleged miscarriage of justice caused by
the prosecutor’s submission in her closing address and a failure of the trial judge to give
directions to the jury to correct the error and to direct them on the issue of consciousness of
guilt - prosecutor submitted that the appellant had said in evidence that “he knew of the charges
in 2003” and that as he had not been advised by the police of the charges at that time, this
constituted an admission and consciousness of guilt - held: a prosecutor must act “with fairness
and detachment and always with the objectives of establishing the whole truth in accordance
with the procedures and standards which the law requires to be observed and of helping to
ensure that the accused’s trial is a fair one” (Whitehorn v The Queen (1983) 152 CLR 657); 
Goedecke v The State of Western Australia [2013] WASCA 25; Wood v The Queen (2012) 84
NSWLR 581) - if a prosecutor breaches this duty the appellate court must evaluate the
significance of the breach in the context of the trial as a whole, including whether objection was
taken by the defence at the time (Whitehorn & Goedecke & JJS v The State of Western
Australia [2014] WASCA 136) - a trial judge is bound to give a direction if that is necessary to
avoid a perceptible risk of a miscarriage of justice (Carr v The Queen (1988) 165 CLR 314; RPS
v The Queen (2000) 199 CLR 620) - here, there was insufficient foundation in the evidence for
an inference to be drawn that the appellant believed in 2003 that allegations had been made
against him that he had sexually offended against the complainant, so that he had a
consciousness of guilt arising from him having committed the offences - fairness required the
prosecutor to put the assertion to him before inviting the jury in her closing address to make the
finding that he had demonstrated a consciousness of guilt and to ask them to take that into
account in determining their verdicts - there was no forensic advantage to the defence in failing
to seek appropriate directions - the prosecutor’s submission was not supported by the evidence
and sought impermissibly to enhance the State’s case and to prejudice the appellant’s defence
- a curative direction was necessary - the application to adduce additional evidence on appeal
dismissed - a miscarriage of justice having occurred, the proviso (s30(4) Criminal Appeal Act
2004 ) was not engaged - the prosecutor’s breach occasioned a miscarriage of justice - appeal
allowed - convictions set aside - new trial ordered.
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SGH

Ardrey v The State of Western Australia [2016] WASCA 154
Court of Appeal of Western Australia
Buss P, Mazza & Mitchell JJA
Criminal law - conviction appeal - appellant charged with 19 counts of fraud involving
$394,759.38 (s409(1)(d) Criminal Code 1912 (WA)) - convicted on 18 counts - sentenced to
effective term of 4 years with a compensation order - each count alleged appellant, with intent to
defraud, by deceit or fraudulent means, caused a detriment to Phoenix, a bio-tech science
company - the prosecution relied upon a number of different deceits or fraudulent means - the
indictment did not particularise the deceit or fraudulent means allegedly used by the appellant
and the appellant’s lawyers did not seek particulars - ground of appeal alleged a miscarriage of
justice occasioned by the trial judge’s failure to direct the jury that, in relation to each count,
they must agree unanimously as to the particular deceit or fraudulent means that was used by
the appellant and that caused the detriment - the appellant sought to adduce additional
evidence on appeal - held: there were a number of routes by which the jury could have been
satisfied that the appellant had engaged in deceit, or fraudulent means - these routes were not
merely evidentiary - the particular form of deceit or fraudulent means was an essential
ingredient of the offence and the jury were required to be unanimous in finding that the
ingredient had been proved beyond reasonable doubt even though individual jurors might rely
upon different routes to make that determination - the directions did not substantially or by
necessary implication instruct the jury that such unanimity was required - this failure occasioned
a miscarriage of justice - authorities referred to and applied: Fermanis v The State of Western
Australia (2007) 33 WAR 434; Loone v The State of Tasmania (2008) 17 Tas R 378 - on a
conviction appeal (s39(1) Criminal Appeals Act 2004 (WA)) an appeal court has power to admit
evidence (s40 Criminal Appeals Act 2004) - an appeal will not be allowed on the basis of new
evidence unless that new evidence establishes innocence or raises such a doubt that the court
is satisfied the appellant should not have bene convicted - where the evidence is fresh evidence
the court will not allow the appeal unless there is a significant possibility, based upon all
admissible evidence, including the fresh evidence, that a fact finding tribunal would have
acquitted the appellant (see Rinaldi v The State of Western Australia [2007] WASCA 53; 
Lawless v The Queen (1979) 142 CLR 659; Gallagher v The Queen (1986) 160 CLR 392) - by
s30(3)(a) Criminal Appeals Act 2004 an appeal against conviction must be allowed if, having
regard to the evidence, the verdict is unreasonable or cannot be supported (M V The Queen
(1994) 181 CLR 487: Libke v The Queen (2007) 230 CLR 559; SKA v The Queen (2011) 243
CLR 400; R v Nguyen (2010) 242 CLR 491) - the application involved both fresh and new
evidence - application to adduce additional evidence dismissed - a miscarriage of justice having
occurred, the proviso Criminal Appeals Act 2004) is not engaged - new trial ordered.
Ardrey

LJH v The State of Western Australia [2016] WASCA 155
Court of Appeal of Western Australia
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Martin CJ, Mazza JA, Beech J
Criminal law - sentence appeal - appellant pleaded guilty to 43 counts of sexual misconduct,
including sexual penetration of a de facto child under 16-appellant with no prior relevant record -
effective sentence of 13 years, with eligibility for parole - 3 grounds of appeal alleging sentence
vitiated by error: (1) failure to properly apply s9AA Sentencing Act 1995 (WA) (discount
available for early plea); (2) sentences manifestly excessive; (3) incorrect start date of
sentences applied - the proper construction and effect of s9AA Sentencing Act 1995 considered
(see Forkin v The State of Western Australia [2013] WASCA 51 & Abraham v The State of
Western Australia [2014] WASCA 151) - the expression “first reasonable opportunity” is
considered (see Rossi v The State of Western Australia (2014) 47 WAR 508 & Thomas v The
State of Western Australia [2014] WASCA 202) - the phrase “benefits to the State” considered
(see Beins v The State of Western Australia (No2) [2014] WASCA 54) - held: s9AA exhaustively
states the factors which may be taken into account in determining the extent of the discount to
be given for a plea of guilty (see Forkin and Abrahams) - the seriousness of the offending is not
a factor specified in the section and it cannot, of itself, be taken into account when assessing
the extent of the discount to be given - the sentencing judge erred by taking into account the
seriousness of the offending conduct so as to diminish the extent of the discount; by diminishing
the weight to be given to the effect the plea had upon the victim and by not undertaking the
process required by the section when the extent of the discount is expressed in terms of a
percentage-in resentencing, it is preferable to focus upon the relevant circumstances of the
offending conduct and of the offender in the context of standards of sentencing customarily
imposed as revealed by a range of cases, rather than to undertake a comparison of the total
effective sentence imposed in the case under appeal with total effective sentences imposed in
specific cases - here, the offences committed were very serious and involved a sustained
breach of trust of a vulnerable victim - the total effective sentence was, however, manifestly
excessive - the appropriate discount was 20% - appellant resentence to an effective term of 10
years.
LJH

Tasmania v Harris [2016] TASSC 47
Supreme Court of Tasmania
Estcourt J
Criminal law - application to sever indictment - applicant charged on indictment with 7 counts of
assault on child - application (s 326 (3) Criminal Code 1924 (Tas)) - argued the inclusion of 7
counts was contrary to s311(2) Criminal Code as they were not “a series of crimes of the same
or similar nature” - whether evidence cross admissible - whether admissible as coincidence
evidence (s98 Evidence Act 2001 (Tas)) - held: joinder of counts is permitted where the
evidence on one count is cross admissible on the other count (Ludlow v Metropolitan Police
Commissioner [1971] AC 29; De Jesus v The Queen (1986) 68 ALR 1)) or where the counts
relate to a “series” so that they can be conveniently tried together (Andrews v The Queen
(1986) 22 A Crim R 201) - here, the counts were properly joined as there was sufficient
correlation between the crimes in terms of the identity of the victim; the nature of the injures; the

Page 7

http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2016WASCA0155/%24FILE/2016WASCA0155.pdf


home within which he was living when the injures were sustained, the time frame within which
they occurred and that in the main they were sustained while in the accused’s sole or joint care
- severance may also be ordered where the accused may be prejudiced or embarrassed by
reason of the joinder - here the Crown argued that the evidence relating to each count was
admissible as coincidence evidence (s98 Evidence Act 2001) - the principles and authorities
relating to the admissibly of coincidence evidence considered - ss98, 101(2), 135 & 137 
Evidence Act 2001 considered - R v Matonwal [2016] NSWCCA 174; IMM v The Queen (2016)
90 ALJR 529 applied - “probative value” and “unfair prejudice” considered-proper approach to
coincidence evidence identified in R v Gale; R v Duckworth ((2012) 217 A Crim R 487) applied -
whether the significant probative value of the evidence “substantially outweighs” any prejudicial
effect it may have - “unfair prejudice” considered in Neill-Fraser v Tasmania ([2012] TASCCA 2)
- here the probative value of the coincidence evidence was very high and the risk of misuse by
the jury quite low - that risk could be addressed by appropriate directions to the jury - courts are
required to proceed upon the basis that juries will act in accordance with directions 201 CLR
414) - here the risk of concoction was speculative - application dismissed.
Harris
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