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 Executive Summary 

Regina v Williams (EWCA Crim) - criminal law - indictment - joinder - appellant attacked two
women in separate incidents - whether charges arising from both were properly joined in the
one indictment - whether offences of the ‘same or similar character’ - nexus required - joinder
admissible - appeal dismissed

R A H v The Queen (PECA)  - criminal law - admissibility of pre-recorded evidence in child
sexual assault case - whether recording of evidence in chief made within a reasonable time -
factors to be considered - delay up to 2 years - error identified - appeal allowed, convictions
quashed and remitted

The Queen v Dickman (HCA) - criminal law - identification evidence - respondent identified by
photoboard - whether probative value of evidence outweighed by unfair prejudice - ’rogues
gallery’ effect - whether unfair prejudice could be addressed by directions - risk of unfair
prejudice minimal - risk could be addressed by directions - appeal allowed, convictions restored

GAX v The Queen (HCA) - criminal law - unreasonable verdict - historical sexual assault on
daughter - court required to review all the evidence - Court of Appeal erred - High Court
reviewed evidence - verdict unreasonable - appeal allowed, conviction quashed

Rizeq v R (HCA) - criminal law - jury trial - appellant, resident in NSW, tried for offences against
law of WA - District Court (WA) exercising federal jurisdiction - majority verdicts taken - whether
s80 Constitution applied, requiring verdict to be unanimous - s80 did not apply - appeal
dismissed
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Van Zwam v R (NSWCCA) - criminal law - importation of drugs - applicant carrying suitcase for
third party - applicant suspicious, but acted recklessly - late plea - applicant not cross examined
on sentence - whether permitted to withdraw plea - principles - withdrawal not permitted -
whether applicant demonstrated genuine remorse - sentence appeal allowed (by majority) -
resentenced

Fadel v R (NSWCCA) - criminal law - ‘in-court identification’ - conviction and severity appeal -
whether identification evidence properly characterised as ‘in-court’ identification - whether
directions adequate - whether sentence manifestly excessive - appeals dismissed

McPhillamy v R (NSWCCA) - criminal law - historical sexual assaults - tendency evidence of
incidents 10 years earlier - whether the evidence was of such generality as to be inadmissible -
evidence admitted without reasons - whether failure to give reasons caused a miscarriage -
evidence properly admitted - no miscarriage of justice - appeal dismissed

DPP (NSW) v Hughes (NSWSC) - criminal law - child abuse material - elements of offence -
whether ‘malice’ required - prosecution appeal out of time - principles to be applied - whether
absence of reasons constituted error - principles identified - error established - appeal allowed,
matter remitted

R v HBQ (QCA)  - criminal law - sexual assaults - stepdaughter - whether defence of mistake of
fact open on the evidence - whether judge’s directions caused a miscarriage - directions
unnecessary - no miscarriage - prosecutor’s address considered - appeal dismissed

 Summaries With Link (Five Minute Read) 

Regina v Williams [2017] EWCA Crim 281
England and Wales Court of Appeal (Criminal division)
Lord Thomas of Cwmgiedd LCJ, Spencer & Stuart-Smith JJ
Criminal law - indictment - joinder - appellant charged with 3 counts: taking a conveyance
without authority, assault occasioning actual bodily harm and rape - the counts arose out of 2
separate incidents - in the first incident, the appellant had gone to a former girlfriend’s house to
obtain money from her for purchasing cocaine - she had refused to help him and he assaulted
her, grabbing her around the throat (assault OABH) and then taking her car (taking
conveyance), after which he had gone to another former girlfriend to obtain the money - he also
grabbed that woman around the throat and sexually assaulted her (count of rape) - appellant
pleaded guilty to the assault and take conveyance counts and after a trial, was convicted of
rape - appellant appealed the rape conviction, arguing that the indictment was a nullity - the
applicable Criminal Procedure Rules (UK) provided that an indictment could contain more than
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one count if all the offences charged formed, or were ‘part of a series of the same or similar
character’ (Crim P R 10.2(3)) - held: it was clear that the offences were ‘plainly’ a series of
offences - they occurred within a very short temporal span of a few hours - the question was
whether they were offences of the same or similar character, both victims having been grabbed
around the throat - 2 leading authorities on the meaning of ‘same or similar character’ referred
to (R v Kray [1971] QB 125; Ludlow v Metropolitan Police Commissioner [1971] AC 29) -
referring to R v Clayton Wright ([1948] 2 All ER 763) and Kray: offences cannot be regarded as
of similar character for the purpose of joinder unless some sufficient nexus exists between
them; such a nexus is established if the evidence of one would be admissible on the trial of the
other - what the court must do in what is always a fact-sensitive approach is to look at the true
nature of the character of the offences - they do not have to be of the same type of offence in
law - here, the nexus which should be taken into account was the violent acts of a very specific
nature, namely, putting hands around the throat to the prejudice of former girlfriends - the
counts were properly joined - appeal dismissed.

Williams

R A H v The Queen [2017] PECA 5
Prince Edward Island Court of Appeal
Jenkins CJ, Murphy & Mitchell JJ
Criminal law - sexual offences - appellant convicted of 7 counts of sexual assaults upon his 3
step daughters - the evidence of each complainant had been given at trial by pre-recorded
video statements (s715.1 Criminal Code of Canada 1985) - the recordings of the girls’ evidence
had been made 22 and a half months to 2 years after the alleged incidents - the appellant
appealed his convictions, arguing that the recordings were inadmissible as they had not been
made within a ‘reasonable time’ after the alleged offences (s715.1(1)) - held: s715.1 is a
statutory exception to the hearsay rule which permits a video recording of an out of court
statement to be admitted for the proof of its contents, provided certain conditions are met - the
purpose of the section is succinctly stated by Lamer CJ in R v L (D.O) [1993] 4 SCR 419: ‘By
allowing the videotaping … s 715.1 not only makes participation in the criminal justice system
less stressful and traumatic for child …complainants, but also aids in the preservation of
evidence and discovery of truth’ - the primary goal of the section is to create a record of what is
probably the best recollection of events - the section provides built-in guarantees of
trustworthiness and reliability: (i) the recording must be made within a reasonable time; the trier
of fact can view the entire interview and assess the demeanour, personality and intelligence of
the complainant; (iii) the child must attest that he/she was attempting to be truthful and (iv) the
child can be cross examined - at the admissibility stage the court is considering threshold
reliability, not ultimate reliability - threshold reliability is concerned with whether the hearsay
statement exhibits sufficient indicia of reliability so as to afford the trier of fact a satisfactory
basis for evaluating the truth of the statement - ultimate reliability is what the trier of fact then
decides to do with the admitted hearsay statement, including what weight to attach to it (R v
Napope (2015) ABCA 27) - a voir dire must be held to ensure that the statement conforms to
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the rules of evidence and that the requirements of s715.1 are satisfied (R v L(D.O) 462-3; R v F
(C.C) [1997] 3 SCR 1183, [51], [54]) - the requirements are that the complainant was under 18
at the time of the offence, the video was made within a reasonable time of the offence and that
the complainant describes the acts and adopts the contents of the video - if the admission of the
video would interfere with the administration of justice, the trial judge may exercise a discretion
to refuse to admit it - the factors to be considered in exercising a discretion to exclude the
statement are set out in R v L (D.O) at 463 and summarised at [28] - in deciding whether a
video recording was made ‘within a reasonable time’, the trial judge must consider the amount
of time that has elapsed between the alleged offences and the taking of the video statement,
the reason for the delay and the impact on the child’s ability to accurately recall events - the
factors to be considered include the child’s age, the relationship of the child to the accused, the
length of time and frequency of the offences, the seriousness of the offence, any developmental
stages the child may have gone through between the offence and the statement and any
evidence that something might have happened during the delay period that might have
influenced the child’s statement or negatively impacted upon the reliability of the statement -
authorities referred to including R v L (D.O); R v F (C.C); R v Napope - the purpose of requiring
the statement to be recorded within a reasonable time relates to the reliability of the statement -
the longer the delay, the greater the impact upon the child’s memory and the greater the
chance of outside influences, or third party suggestions, poisoning the memory - the longer the
delay, the greater the need for scrutiny - here, in considering this issue, the trial judge reversed
the onus and misinterpreted the delay - this constituted reversible error - the delay in fact being
between 22 and a half months to 2 years put this case amongst those borderline cases where
the delay had been held to be unreasonable (R v S(P) (2000) CanLii 5706) - appeal allowed,
convictions quashed and matter remitted for retrial [Editor’s note: Jenkins CJ & Murphy J
agreeing with Mitchell J].

R A H

The Queen v Dickman [2017] HCA 24
High Court of Australia
Kiefel CJ, Bell, Keane, Nettle & Edelman JJ
Criminal law - identification evidence - respondent was convicted of intentionally causing injury
(s16 Crimes Act 1958 (Vic)) and making a threat to kill (s20 Crimes Act 1958) and was
sentenced to 8 years, NPP 5 years 6 months - the offences arose out of an assault in 2009
upon an 18 year old German youth holidaying in Melbourne - the assault occurred after the
youth had approached the Dallas Showgirls club (‘Dallas Club’) in Melbourne, seeking to gain
entry - at the entrance he had been met by members of the Hells Angels Motorcycle Club - he
told them that he was a member of the German Hells Angels and he was then taken into the
club - there he met a person who he described as the ‘old man’ - he was then taken to the
Hells Angels clubhouse, where he was assaulted by the person described as the ‘old man’ - 2
years later, investigating police asked the youth to examine photos which they said included a
photo of a suspect (the August 2011 photoboard identification) - the youth selected the
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respondent’s photo and at trial, evidence of this August 2011 identification was admitted over
objection - the respondent appealed his convictions to the Court of Appeal (CA) - the majority of
that Court concluded that the trial judge had erred by failing to exclude this evidence under s137
Evidence Act 2008 (Vic) and that that error occasioned a substantial miscarriage of justice -
special leave was granted to the prosecution to appeal to the High Court - on that appeal, the
real issue was the correctness of the CA’s majority conclusion that the probative value of the
August 2011 identification was outweighed by the danger of unfair prejudice to the respondent -
held: the argument in the CA proceeded on acceptance that the August 2011 identification was
not ‘picture identification’ under s115 Evidence Act 2008 and s114 identified the admissibility
preconditions for the evidence - the correctness of that analysis was not in issue in the appeal -
the CA concluded that any probative value the August 2011 identification had was so low as to
be outweighed by the risk of unfair prejudice to the respondent - the only unfair prejudice to
which the CA majority referred was the ‘seductive quality’ of identification evidence which is
difficult to ameliorate by directions (Domican v The Queen (1992) 173 CLR 555, 561-2) - unfair
prejudice may be occasioned because evidence has some quality which is thought to give it
more weight in the jury’s assessment than it warrants, or because it is apt to invite the jury to
draw an inference about some matter which would ordinarily be excluded from evidence - the
“rogues’ gallery” effect of picture identification evidence creates such a risk as it may invite the
jury to infer that the accused has a criminal record - it was wrong for the police to have
conveyed to the youth that a suspect’s photo was included in the photoboard presentation -
however, considering all of the evidence, the trial judge’s conclusion that the danger of unfair
prejudice was minimal and could be addressed by directions was justified - the admission of the
August 2011 identification did not involve error - the prosecution case was overwhelming - the
possibility that a person other than the respondent was the ‘old man’ was excluded beyond
reasonable doubt and the respondent’s conviction was inevitable - appeal allowed, conviction
appeal to CA dismissed - matter remitted pending respondent’s application for leave to appeal
against sentence [Editor’s note: For Court of Appeal decision see Dickman v The Queen [2015]
VSCA 311].

Dickman

GAX v The Queen [2017] HCA 25
High Court of Australia
Bell, Gageler, Nettle, Gordon & Edelman JJ
Criminal law - unreasonable verdict - appellant convicted of one count of aggravated indecent
dealing with his daughter - offence was alleged to have occurred in 2003 when daughter was 13
- complaint was not made to the police until 2013, when the appellant was indicted on 3 counts
of aggravated indecent dealing - the appellant, who gave evidence at trial, denied the
allegations and was acquitted on counts 1 & 2 - at trial, the evidence was that the
complainant’s recall of events was generally poor and that she had been assessed at school as
in the ‘borderline or below-average range of intellectual function’ - in relation to count 3, her
evidence was that ‘[the appellant’s] fingers were near my vagina’ - the appellant was
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sentenced on count 3 to 12 months, suspended after 5 months and appealed to Court of Appeal
(CA) - by majority, the CA found that the verdict of guilty on count 3 was not inconsistent with
the verdicts of acquittal on counts 1 &2 - that conclusion was not challenged before the High
Court, where 2 grounds of appeal were argued: (1) the majority of the CA failed to make an
independent assessment of the sufficiency and quality of the evidence in determining that it was
open to the jury to convict; (2) majority of CA erred in concluding that the verdict was not
unreasonable - held: ground 2: whether the verdict on count 3 was unreasonable: the principles
to be applied by an appellant court in determining an appeal against conviction on the ground
that the verdict is unreasonable are not in doubt (see s668E Criminal Code 1899 (Qld); SKA v
The Queen (2011) 243 CLR 400, [22]-[24]) - the court is required to review the whole of the
evidence to determine whether it was open to hold that the appellant’s guilt had been proved
beyond reasonable doubt - accepting that the complainant’s evidence that the appellant’s
fingers ‘were near’ her vagina was, in law, evidence of an indecent dealing within the
particulars, the issue raised by the unreasonable verdict ground was one of fact (M v The
Queen (1994) 181 CLR 487, 492) - determination of this ground turned on the CA’s own
assessment of whether it was open to the jury to be satisfied of the appellant’s guilt to the
criminal standard (M v The Queen, 492-3; SKA v The Queen 405-6) - the reasons of the
majority in that Court did not disclose an assessment of the sufficiency and quality of the
evidence of the particularised touching - the interests of justice favoured this Court itself
determining that question, rather than remitting it - accepting that the evidence established that
the appellant had been found in bed with the complainant at the relevant time, a matter that
fairly attracted suspicion, it was still necessary to prove an act of indecent touching at or near
the complainant’s vagina - the complainant’s evidence allowed an inference that there had
been such a touching, but that did not mean that such an inference was open to be drawn
beyond reasonable doubt - this was not a case where the jury’s advantage in seeing and
hearing the evidence could provide an answer to the challenge to the sufficiency of the
evidence - the real possibility that the complainant’s evidence was a reconstruction and not an
actual memory could not be excluded beyond reasonable doubt - appeal allowed, conviction
quashed and verdict of acquittal entered [Editor’s note: Edelman J agreeing with the majority
and allowing the appeal; His Honour would have dismissed the first ground of appeal. For Court
of Appeal decision see R v GAX [2016] QCA 189].

GAX

Rizeq v R [2017] HCA 23
High Court of Australia
Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon & Edelman JJ
Criminal law - jury - appellant, a resident of NSW, was charged with 2 State offences in WA:
s6(1)(a) Misuse of Drugs Act 1981 (WA), possession of prohibited drug with intent to sell or
supply - the appellant was tried before the WA District Court by a judge and jury of 12 - the jury
was unable to reach a unanimous verdict and a majority verdict was taken for each count in
accordance with s114 (2) of the WA Criminal Procedure Act 2004 (‘CPA’) - the appellant was
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accordingly convicted of both offences and appealed to the Court of Appeal (CA) - the appeal
was dismissed - special leave was granted to appeal to the High Court - the appellant argued
that, as he was a resident of NSW charged with a WA State offence, s75(iv) 
Constitution conferred original jurisdiction on the High Court, with the consequence that the
District Court was exercising federal jurisdiction under s39(2) Judiciary Act 1903 (Cth) and that
s80 Constitution therefore applied to his trial excluding the operation of s114(2) CPA and
requiring the jury verdicts to be unanimous (see Cheatle v The Queen (1993) 177 CLR 541) -
Held: s6(1)(a) Misuse of Drugs Act 1981 applied and imposed criminal lability upon the
appellant as a law of WA at the time of the offences and continued to apply to govern his
criminal lability, notwithstanding that the jurisdiction exercised by the District Court was federal
jurisdiction - s79 Judiciary Act 1903 was not needed and not engaged to pick up and apply
s6(1)(a) Misuse of Drugs Act 1981 as a law of the Commonwealth - the trial was for offences
against a law of a State and not for offences against a law of the Commonwealth and s80 
Constitution had no application - as the District Court was exercising federal jurisdiction in
conducting the trial, s79 Judiciary Act 1903 was required and engaged to pick up and apply the
text of s114(2) CPA as a law of the Commonwealth - the decisions of 11 of the 12 jurors were
properly taken by the District Court to be verdicts of guilty - appeal dismissed [Editor’s note:
Kiefel CJ and Edelman J in separate judgments agreed with the majority that the appeal should
be dismissed.]

Rizeq

Van Zwam v R [2017] NSWCCA 127
Court of Criminal Appeal of New South Wales
Macfarlan JA, Adamson & Campbell JJ
Criminal law - importation of drugs - conviction & severity appeal - applicant pleaded guilty to
one count of importing a commercial quantity of methamphetamine (s307.1(1) Criminal Code
Act 1995 (Cth)) - sentenced to 9 years, NPP 5 years 6 months - late appeal application -
extension of time granted - leave to appeal conviction and sentence granted - applicant carried
suitcase for third party - applicant was to receive $3,000 on his arrival in Australia - he was
suspicious and asked himself if it was safe to do so and decided that he would proceed as he
did not have a return ticket - after his arrest, he was advised extensively by a legal aid lawyer
and then counsel as to his options - he pleaded guilty and provided some assistance to the
authorities - on sentence, the applicant, who did not give evidence, provided an affidavit, but
was not cross examined on it - the applicant was allowed a combined discount of 25% - on
appeal, the applicant argued (inter alia) that he should be permitted to withdraw his plea and
that the sentencing judge failed to properly deal with the issue of remorse - held: Adamson J -
(1) challenging conviction after pleading guilty - principles to be applied are summarised in R v
Thalari ((2009) 75 NSWLR 307, [32]-[35]) - court not persuaded that here would be a
miscarriage of justice unless applicant was permitted to withdraw his plea - the facts showed
that he pleaded guilty on the basis that he did not know that drugs were in the suitcase, but that
he was reckless as to their presence - this was in accordance with admissions he made at the

Page 7

http://www.austlii.edu.au/au/cases/cth/HCA/2017/23.html


airport upon his arrival in Sydney - the benefit to the applicant of the Crown accepting the plea
on the bias of recklessness, rather than knowledge or intention, was significant (see Smith v
The Queen; The Queen v Afford [2017] HCA 19, [58]-[60]) - the evidence showed that he was
carefully and comprehensively advised by both the legal aid solicitor and his counsel about
pleading guilty or not guilty and the possible consequences of either course - he made a rational
and conscious decision, not to ‘gamble’ (see Meissner v The Queen (1995) 184 CLR 132, 157) -
appeal against conviction dismissed; (2) severity appeal - there was no error in relation to the
discount allowed, the assistance to authorities being of ‘medium’ value and the plea being late
- on the issue of remorse: after presenting his affidavit, his counsel advised the court that the
applicant was not to be called and both the Crown and the judge accepted that as an indication
that the applicant was not prepared to subject himself to cross examination - the judge then
warned his counsel that that would affect the weight to be accorded to the affidavit (see R v
McGourty [2002] NSWCCA 335, [24]-[25]; R v Elfar [2003] NSWCCA 358, [24]; Qualtieri v R
[2006] NSWCCA 95) - the judge took into account the statements in the affidavit regarding
remorse, but was not satisfied that that remorse was genuine - as remorse and contrition are
mitigating factors, it was for the applicant to establish them on the balance of probabilities (The
Queen v Olbrich (1999) 199 CLR 270, [27]) - the judge was not obliged to accept the
applicant’s affidavit evidence in circumstances where he was not cross examined by the Crown
- no error demonstrated [Editor’s note: Macfarlan JA and Campbell J allowing the appeal on
sentence, but otherwise agreeing with Adamson J, who would have dismissed both the
conviction and sentence appeal. Resentenced to 8 years 6 months, NPP 4 years 6 months].

Van Zwam

Fadel v R [2017] NSWCCA 134
Court of Criminal Appeal of New South Wales
Simpson JA, Button & N Adams JJ
Criminal law - in-court identification - conviction and severity appeals - appellant convicted of 2
counts: intimidation with intention to cause physical or mental harm and causing actual bodily
harm - sentenced to fixed term of 6 months for intimidation and 6 years 8 months (partial
accumulation) with NPP 4 years 2 months, on second count - offences committed during a
confrontation between 2 families - appellant did not give evidence at trial - the appeal turned on
the admissibility of the identification evidence and the adequacy of the judge’s directions - the
identification evidence was given by Samih Ghunaim - during Samih’s evidence, he was asked
to describe the person he saw attack the victim and the applicant’s counsel objected, arguing
that the evidence would constitute ‘in-court identification evidence’ - application was made for
the jury to be discharged - the trial judge refused the application - held: it has long been
recognised that evidence of identification carries with it specific dangers to which the jury must
be alerted (Davies v The King; Cody v The King (1937) 57 CLR 170; Domican v R (No 3) (1990)
46 A Crim R 428; Domican v The Queen (1992) 173 CLR 555) - since 1995 the admissibility of
identification evidence has been governed in NSW by the Evidence Act 1995, particularly ss55,
56, 116, 137 & 165 - particular caution is required in respect of that category of identification
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evidence known as ‘in-court identification’ (Alexander v The Queen (1981) 145 CLR 395; Festa
v The Queen (2001) 208 CLR 593) - what gives ‘in-court identification’ its especially dangerous
quality is that ‘all the circumstances conspire to compel the witness to identify the accused in
the dock’ (Alexander, 426-7) - the preliminary question was whether the evidence was properly
to be called ‘in-court identification’ evidence - the passage in Alexander from the judgment of
Mason J is referrable to in cases where the witness has no prior knowledge of, or familiarity
with, the accused person and is asked if he or she recognises the accused, or can see the
offender in court where the alleged offender is seated in the dock, so that there is one obvious
and compelling answer - here, the witness recognised the assailant as one of the Fadel
brothers, but he was unable to put a name to him - ’in-court identification evidence’ is not
necessarily inadmissible - if admitted, firm directions to the jury are required - this was not a
case of evidence given by a witness who was previously unacquainted with the person
identified - if it was ‘in-court identification’ evidence then it was of an unusual, or special kind,
not subject to the same weaknesses as the evidence in Festa which was admitted - the
witness’s forceful and positive identification of the appellant in the dock as the perpetrator was
unexpected, but that only added emphasis to the Crown case - the evidence was admissible -
the directions were appropriate - ground dismissed; (2) whether the verdicts were unreasonable:
argument was limited to the assault count - the relevant appeal principles and test referred to (M
v The Queen (1994) 181 CLR 487; SKA v The Queen (2011) 243 CLR 400) - the appellant
argued that the evidence left open the reasonable possibility that another person committed the
assault - after considering the evidence, it was open to the jury to convict the appellant; (3)
severity appeal: the assault was correctly assessed by the judge as being just under mid-range
in objective seriousness - the judge took into account the relevant factors - no error identified;
appeal against conviction and sentence dismissed [Editor’s note: Button & N Adams JJ
agreeing with Simpson JA].
Fadel

McPhillamy v R [2017] NSWCCA 130
Court of Criminal Appeal of New South Wales
Meagher JA, Harrison & R A Hulme JJ
Criminal law - historical sexual assaults - tendency evidence - in November 1995 and March
1996 the appellant was an acolyte at the Bathurst Cathedral, responsible for supervising altar
servers - NC alleged that he was sexually assaulted by the appellant - at trial, the Crown sought
to rely upon evidence from two witnesses who also claimed they had been sexually assaulted
by the appellant 10 years earlier - this evidence (the tendency evidence) was to be relied upon
to prove that the appellant had a sexual interest in young teenage boys - the trial judge admitted
the evidence, but never provided reasons for his ruling - the appellant was convicted and
appealed, arguing that the evidence was wrongly admitted (s6(1) Criminal Appeal Act 1912
(NSW)) - held: (1) considering whether the tendency evidence had such a high level of
generality (or the absence of any sufficient similarity) to prevent it from having significant
probative value: while there were some differences between the charged conduct and the
tendency evidence, the appellant’s conduct involved him taking advantage of his position of
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responsibility for young teenage boys by fondling their genitals, or engaging in oral sex - any
differences did not detract from the overriding similarality between the charged conduct and the
earlier incidents - there was no disqualifying level of generality in the conduct concerned - it was
the tendency that was sought to be established by the earlier conduct and whether or not and
how, if it was established, that conduct might bear upon an assessment of whether the charged
conduct occurred - what was in issue was the likelihood that the charged conduct occurred in
light of the appellant’s tendency (if the jury accepted that as a fact) - the appellant’s earlier
conduct could be regarded by the jury as strongly supporting the Crown case - the appellant’s
tendency was capable of being regarded as an enduring tendency, rather than as one that
might arise and then wane; (2) the failure to give reasons - the omission to give reasons did not
result in a miscarriage of justice - this was a case in which, despite the absence of reasons, it
was possible for the Court to determine whether the judge erred in ruling the evidence
admissible (see Evans v R (2006) 164 A Crim R 489) - further, no complaint was made at trial of
the absence of reasons; appeal dismissed [Editor’s note: Meagher JA dissenting.].
McPhillamy

DPP (NSW) v Hughes [2017] NSWSC 492
Supreme Court of New South Wales
Bellew J
Criminal law - child abuse material - appeal from Local Court - defendant was charged with
producing, possessing and disseminating child abuse material (s91H(2) Crimes Act 1900
(NSW)) - the defendant had been in a lady’s house when her 6 year old daughter had come out
of the shower wearing only a towel - he had taken a photograph of her on his phone and had
later had shown the photo to others - the photo had then been downloaded onto his computer -
before the Local Court the defendant had pleaded not guilty and did not call evidence - the
magistrate dismissed all charges, finding that it was necessary for the prosecution to prove that
the defendant had ‘criminal intent’ constituted by ‘malice aforethought’ or ‘malicious intent’ -
the Director appealed out of time (Part 51B r6 Supreme Court Rules 1970 (NSW); s56(1)(c) 
Crimes (Appeal and Review) Act 2001 (NSW)) - held: (1) application to extend time - the Rules
confer a discretion upon the Court to extend the time - it is not possible to lay down fixed and
binding rules governing the exercise of this discretion (Jackamarra v Krakouer (1998) 195 CLR
516, [66]) - the ultimate question is whether it would be just in all the circumstances to do so -
the onus lay upon the Director to persuade the Court to exercise the discretion in favour of
extending the time - whether that onus is discharged will usually depend, in part, upon whether
the delay has been satisfactorily explained - [53]; see Pace v Read (2000) 179 ALR 437, [49]) -
here, the delay was effectively 4 months - there was an explanation for part of this delay and the
Court considered the Director’s case to entitle the Director to the relief sought - extension of
time granted; (2) whether it was necessary for the prosecution to prove ‘criminal intent’
constituted by ‘malice aforethought’/’malicious intent’: the mental element applicable to
offences created by s91H(2) of producing and disseminating child abuse material has not been
the subject of authoritative determination - there is no warrant to conclude that proof of any
specific intent, including malice, is required (see He Kaw The v The Queen (1985) 157 CLR
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523, 570) - for the purpose of an offence contrary to s91H(2), the prosecution must prove,
beyond reasonable doubt, that a defendant voluntarily and intentionally performed the particular
physical act in question - the Magistrate found that it was incumbent upon the prosecution to
prove malice as an element of the offence - this constituted error - the Director also argued that
the Magistrate erred in failing to provide adequate reasons - even allowing for the busy
workload of the Local Court, the reasons were inadequate - the relevant principles are set out in
Dee Why Auto Clinic v Roads and Maritime Services [2017] NSWSC 277, [44]-[48] - the
Magistrate did not engage in any substantive analysis of the evidence and his reasons did not
expose the processes which led him to reach the conclusions he did - his determination to
dismiss the charges was based, at least in part, upon what he viewed as the correct
construction of s91H of the Act and he provided no analysis to explain why the prosecution was
required to prove malice - appeal allowed - matter remitted.
Hughes

R v HBQ [2017] QCA 134
Court of Appeal of Queensland
Gotterson, McMurdo JJA, Mullins J
Criminal law - mistake of fact - sexual assaults - appellant was convicted of 9 sexual assaults
upon his step-daughter - 4 counts of rape and 5 counts of indecent dealing with a child under 16
- the appellant appealed the convictions, arguing that (1) the judge had erred in directing the
jury to consider the defence of honest and reasonable mistake of fact (s24 Criminal Code 1899
(Qld)) and (2) the prosecutor’s address was improper and led to a miscarriage of justice - held:
(1) defence of honest and reasonable mistake of fact (s24): the fact that the appellant’s counsel
disavowed any reliance upon s24 did not exempt the judge from the duty to direct the jury on
the question if the issue was raised by the evidence (Pemble v The Queen (1971) 124 CLR
107; Stevens v The Queen (2005) 227 CLR 319) - if a trial judge is in any doubt as to whether
there is sufficient material to raise an issue, in general, the prudent course is for the issue to be
left with the jury - an unnecessary direction has the potential to distract the jury from
consideration of the true issues, so that a judge must be alert to the possibility that more harm
than good can come for requiring the jury to consider an issue not raised by evidence, or relied
upon by a defendant - here, the evidence did not raise an issue under s24 - it followed that the
directions as to s24 were unnecessary and the judge’s decision to give those directions was a
wrong decision on a question of law - whether this occasioned a substantial miscarriage of
justice was to be determined according to the High Court’s decision in Weiss v The Queen
((2005) 224 CLR 300) - considering the whole of the evidence, the giving of the unnecessary
directions would, or should, have had no significance in the jury’s determinations - ground
rejected: (2) the prosecutor’s address: none of the complaints could be accepted as causing, or
contributing to a miscarriage of justice - ground rejected; appeal dismissed [Editor’s note:
Gotterson JA & Mullins J agreeing with McMurdo JA].
HBQ
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 The Owl 
By Edward Thomas 
Downhill I came, hungry, and yet not starved;
Cold, yet had heat within me that was proof
Against the North wind; tired, yet so that rest
Had seemed the sweetest thing under a roof.
 
Then at the inn I had food, fire, and rest,
Knowing how hungry, cold, and tired was I.
All of the night was quite barred out except
An owl’s cry, a most melancholy cry
 
Shaken out long and clear upon the hill,
No merry note, nor cause of merriment,
But one telling me plain what I escaped
And others could not, that night, as in I went.
 
And salted was my food, and my repose,
Salted and sobered, too, by the bird’s voice
Speaking for all who lay under the stars,
Soldiers and poor, unable to rejoice.
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