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 Executive Summary 

Dagher v R (NSWCCA)  - criminal law - assistance to court on sentence - obligation of Crown
to prevent court falling into appealable error - relevance of hardship to family - appeal allowed

Guss v Traffic Camera Office (VSC)  - criminal law - speed camera - proof by certificate -
whether certificate proved camera system, including vehicle detectors - whether there was
evidence to the contrary - appeal dismissed

Hi v The Queen (VSCA) - criminal law - confrontational aggravated burglary - relevance of
current sentencing practices considered - parity - whether disparity in sentences gave rise to
justifiable sense of grievance - appeal dismissed

Standage v Tasmania (TASCCA) - criminal law - murder - admissibility of admissions covertly
recorded - forensic decision not to object - whether appellant bound by counsel’s decision -
appeal dismissed

 Summaries With Link (Five Minute Read) 

Dagher v R [2017 NSWCCA 258
Supreme Court of New South Wales - Court of Criminal appeal
Leeming JA, Johnson & Adamson JJ
Criminal law - assistance to the court on sentence - the applicant, who was 47 years old and
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without a criminal history, was convicted of one count of obtaining a financial advantage by
deception (s134.2 Criminal Code Act 1995 (Cth)) & sentenced to 2 years, with a direction to be
released after 12 months pursuant to s20(1)(b) Crimes Act 1914 (Cth) - the applicant had
obtained some $66,000 dishonestly from Centrelink - the applicant relied on 3 grounds of
appeal, submitting, inter alia, that the sentencing judge erred by failing to reduce her sentence
pursuant to s16AC Crimes Act 1914 to reflect the value of her undertaking to cooperate with law
enforcement agencies - this error was conceded and the court was required to resentence the
applicant - the applicant also submitted that the judge erred by falling to take into account the
effect of the sentence upon the applicant’s family - held: (1) assistance to court - the sentencing
judge erred by failing to comply with the requirements of s16AC Crimes Act 1914 - the judge
had sought assistance from the Crown - on no occasion did the Crown, or the applicant’s
representative, remind him of the requirements of s16AC, though they were plainly germane to
the sentence to be imposed - legal representatives, and the Crown in particular, have an
obligation to assist courts to perform their functions in accordance with the law - it is part of the
prosecutor’s duty to inform the court of any legislation bearing upon the appropriate sentence
and to assist the court to avoid appealable error on the issue of sentence (Rule 95(b) & (c ) 
Legal Profession Uniform Conduct (Barristers) Rules 2015; Rules 29.12.2 & 29.12.3. Legal
Profession Uniform Law Australian Solicitor’s Conduct Rules 2015) - this ground of appeal was
the result of the failure of the Crown to provide adequate assistance to the sentencing judge -
as error was accepted, the Court undertook the re-sentencing exercise itself, rather than
remitting the matter; (2) re-sentence & s16A Crimes Act 1914 - the Court was required to take
into account the matters listed in s16A(2) - here, the plea of guilty was a pragmatic response to
a strong prosecution case, rather than a demonstration of remorse - in offering to assist the
authorities, it was also clear that the applicant had not put herself, or others, at risk; appeal
allowed, re-sentenced to 2 years, to be released after 12 months. [Editor’s note: Leeming JA &
Johnson agreeing with Adamson J.]
Dagher

Gus v Traffic Camera Office [2017] VSC 654
Supreme Court of Victoria
Keogh J
Criminal law - speed camera offence - proof - appellant’s vehicle was caught by a red light
speed camera entering an intersection 1.1 seconds after the turning arrow had turned red
against him - the appellant was issued with an infringement notice - at hearing, the prosecution
relied upon a certificate issued under s83A(1) Road Safety Act 1985 (Vic) (RSA) - the appellant
challenged the certificate and relied upon his oral evidence that he entered the intersection
when the turning arrow was still green - the magistrate convicted the appellant, who then
appealed (s272 Criminal Procedure Act 2009 (Vic)) - the appellant submitted that the contents
of the s83A certificate were insufficient to prove the offence as they only related to the camera
and did not prove the accuracy of the vehicle detectors and thus did not prove that the entire
camera system was operated according to the statutory requirements - held: the offence
charged was under s66 RSA - s 80 deals with evidence relevant to proof of that offence -
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pursuant to s83A, a certificate is admissible as evidence relating to that offences - the contents
of the certificate complied with the requirements of s83A - the effect of the statutory provisions,
including the regulations, is that a prescribed road safety camera includes the camera system
and vehicle detectors - therefore, the reference in the s83A certificate to the Gatsometer GTC-
GS11, is a reference to the Gatsometer GCT-GS11 camera system, to which the vehicle
detectors are part and the certificate is evidence that the camera system was tested and used in
the prescribed manner - certification that the camera was used in the prescribed manner is
certification that the vehicle detectors were placed in position as specified and that the vehicle
detectors were correctly responding to the movement of vehicles at the location - the s83A
certificate was accordingly evidence that the turning arrow was showing red for 1.1 seconds
before the appellant’s vehicle entered the intersection - against that was the appellant’s
evidence, given some 4 years after the event, that his recall was that the turning arrow was
showing green when his vehicle entered the intersection - the s83A certificate was put into
evidence before the appellant gave evidence, so that he knew the case being put against him -
it was not necessary that there be further challenge to his evidence - it was then a matter for the
magistrate to weight the evidence - the magistrate accepted the s83A certificate and, by
inference, rejected the appellant’s evidence - it was open to the magistrate to do so - appeal
dismissed.
Guss

Hi v The Queen [2017] VSCA 315
Supreme Court of Victoria - Court of Appeal
Kaye JA & Beale AJA
Criminal law - confrontational aggravated burglary - severity appeal - the appellant, who had a
significant criminal record, and co-accused, pleaded guilty to charges of aggravated burglary
(s77(1) Crimes Act 1958 (Vic)), armed robbery (s75A Crimes Act 1958) & causing serious injury
in circumstances of gross violence (s15B Crimes Act 1958) - they had forced their way into a 74
year old ladies apartment for the purpose of robbing her - the co-accused was armed with an
iron bar and once inside the apartment, the co-accused had physically attacked the victim,
inflicting severe injuries upon her, including a fractured hip - she was grabbed by the throat and
choked - a pillow was placed over her face and the co-accused threatened to kill her - she
suffered a profound emotional reaction and could no longer reside on her own - the appellant
pleaded guilty to the offence of causing serious injury recklessly in circumstances of gross
violence, on the basis that he was complicit in the commission of that offence (s323(1)(b)
Crimes act 1958) in that he had intentionally assisted, encourage or directed the offence, being
aware that it was probable that the offence would be committed - the appellant’s rehabilitation
prospects were assessed as “poor” and he was sentenced to a total effective term of 10 years,
NPP 7 years - the co-accused was sentenced to total effective term of 12 years, NPP 9 years -
appellant , pursuant to leave, appealed his sentence on two grounds : the sentence for the
offence of aggravated burglary was manifestly excessive & the individual sentences, the total
effective sentence and the NPP imposed, relative to the co-accused, did not adequately reflect
the differences between them (parity) - held: (1) manifestly excessive & current sentencing
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practices - to establish this ground, the appellant was required to demonstrate that the sentence
was so excessive that it must have been the product of some error in the exercise by the judge
of the sentencing discretion, notwithstanding the absence of identification of specific error -
referring to DPP v Dalgliesh ([2017] HCA 41) & s5(2)(b) Sentencing Act 1991 (Vic), while
current sentencing practices are relevant to the determination of a sentence, in each individual
case, that factor is only one matter which must be taken into account in determining the
appropriate sentence - in determining the appropriate sentence, the court must assess and take
into account a range of factors, all of which inform the sentencing discretion of the appropriate
sentence - current sentencing practice with respect to a particular offence is only one factor to
be taken into account in the process of instinctive synthesis - current sentencing practice
promotes consistency but consistency does not require numerical equivalence, but consistency
in the application of relevant legal principles (Lieu v The Queen [2016] VSA 277) - here, the
aggravated burglary was, by its nature confrontational - the weight to be given to current
sentencing practices has been significantly diminished by the Court’s conclusion in Hogarth (
Hogarth v The Queen (2012) 37 VR 658, [62]) that the current sentencing practices for such an
offence have been inadequate and sentencing judges should no longer regard themselves as
being constrained by those practices - the court in Hogarth was concerned with forms of
aggravated burglary that, as an inherent part of them, involve a confrontation, whether for the
purposes of redressing a grievance, or for some other purpose (DPP v Meyers [2014] VSCA
314, [36]-[37]) - here, the aggravated burglary was by its very nature confrontational - the judge
was plainly correct in describing the culpability of the appellant in respect of the aggravated
burglary as being very high - in cases of this nature it is important that the sentence imposed is
sufficient to adequately fulfil the requirements of denunciation, general deterrence and specific
deterrence - the sentence must be a lesson to others - ground dismissed; (2) parity - sentencing
error occurs where, taking into account any relevant difference between the involvement of the
offenders in the particular offences and their personal circumstances, there is such a manifest
discrepancy between the sentences imposed on them as to give rise to a justifiable sense of
grievance on the part of the appellant and the objective bystander - it may only be concluded
that error has occurred where the appellant court considers that it was not open to the
sentencing judge to differentiate the sentences in the way that he did (Lowe v The Queen
(1984) 154 CLR 606) - the stringency of the test has been emphasised by successive appellant
decisions - considering the evidence, the differences in the roles played by both offenders ,
together with their personal circumstances, were plainly such as to justify the disparity in the
head sentences and in the minimum NPPs - the differences could not constitute a justifiable
grievance - ground not made out; appeal dismissed.
Hi

Standage v Tasmania [2017] TASCCA 23
Supreme Court of Tasmania - Court of Criminal Appeal
Tennent, Wood & Pearce JJ
Criminal law - murder - conviction appeal - appellant was convicted of 2 counts of murder and
sentenced to 48 years, NPP 24 years - the murders were committed in July 1992 and August
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2006 - pursuant to a memorandum of understanding between Tasmanian and Victorian police,
police officers had engaged the appellant in conversations in which he made admissions (“the
scenario evidence”) - each scenario involved the deployment of police undercover operatives
enlisting the appellants voluntary participation in simulated criminal activity for which he was
paid small amounts of money - the admissibility of this scenario evidence was challenged on a
voir dire - the trial judge admitted the evidence after some editing of it had occurred and
indicated that further editing of the background and contextual material could be made, subject
to the forensic decision of defence counsel - no further editing was made and the evidence was
then adduced at trial - on appeal (s402(1) Criminal Code 1924 (Tas)), the appellant argued that
a miscarriage of justice had occurred, the evidence being admitted contrary to s137 Evidence
Act 2001 (Tas) - held: (1) the appeal & s 137 - the focus of the appeal was not upon the
evidence as it was considered on the voir dire by the trial judge, but as it was presented to the
jury - the evidence was ultimately adduced in the form the appellant’s counsel wanted - the
court was required, on the appeal, to be satisfied that a miscarriage of justice occurred - s137 
Evidence Act 2001 and authorities considered (IMM v The Queen (2016) 257 CLR 300; KMJ v 
Tasmania; Tasmania v Finngrean (No2) [2012] TASSC 1; R v Sood [2007] NSWCCA 214; R v
XY (2013) 84 NSWLR 363; R v Shamouil (2006) 66 NSWLR 228) - the issue under s 137 turned
on the probative value of the evidence as presented to the jury, however that material was in
the form requested by the appellant’s counsel and it had to be assumed that the defence was
relying upon it to support an augment that the appellant wanted to pursue - the probative value
of the evidence had to be considered in that light - accepting that the scenario evidence had
significant probative value, the question was then whether that probative value was outweighed
by the danger of unfair prejudice; (2) the balancing exercise - there was no doubt that the
material that went to the jury include material prejudicial to the appellant - it was incumbent
upon the appellant’s trial counsel to raise the issue of whether particular evidence gave rise to
a danger of unfair prejudice and she chose, for forensic reasons, to allow in significantly more
prejudicial material than had initially been ruled admissible - there was no doubt that the
material that went to the jury could and would have been edited, had counsel asked for that to
happen - absent any challenge to the competency of counsel, the court was required to accept
that the forensic choice not to do so was made for good reasons and as a result of counsel’s
instructions - the court was not satisfied that counsel’s choice was an illusory one - the
probative value of the evidence was significant - its admission did not give rise to a miscarriage
of justice; appeal dismissed.
[Editor’s note: Wood & Pearce JJ agreeing with Tennent J.]
Standage
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 The Argument of His Book
 
By: Robert Herrick
I sing of brooks, of blossoms, birds, and bowers,
Of April, May, of June, and July-flowers.
I sing of maypoles, hock-carts, wassails, wakes,
Of bridegrooms, brides, and of their bridal cakes.
I write of youth, of love, and have access
By these to sing of cleanly wantonness.
I sing of dews, of rains, and, piece by piece,
Of balm, of oil, of spice, and ambergris.
I sing of time’s trans-shifting; and I write
How roses first came red, and lilies white.
I write of groves, of twilights, and I sing
The court of Mab, and of the fairy king.
I write of Hell; I sing (and ever shall)
Of Heaven, and hope to have it after all.
 
https://en.wikipedia.org/wiki/Robert_Herrick_(poet)?
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