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Executive Summary (One Minute Read)
Morton as Liquidator of MJ Woodman Electrical Contractors Pty Ltd v Metal
Manufacturers Pty Limited (FCAFC) - statutory set-off, under s553C(1) of the Corporations
Act 2001 (Cth) not available to defendant against the plaintiff’s claim as liquidator for recovery
of an unfair preference under s588FA of the Act
Australian Securities and Investments Commission v Blue Star Helium Limited (No
4) (FCA) - Banking and Finance Law - corporations - penalties and relief - failure to comply with
continuous disclosure obligations - director disqualified and pecuniary penalty imposed
Singapore Telecom Australia Investments Pty Ltd v Commissioner of Taxation (FCA) transactions between two SingTel units differed from those that might be expected to operate
between independent enterprises dealing independently - arm’s-length principle - appeal
dismissed
Bridging Capital Holdings Pty Ltd v Self Directed Super Funds Pty Ltd (FCA) - share
valuation pursuant to order made to purchase shares - order for majority shareholder to
purchase shares of minority shareholder made by consent - no finding of oppression by majority
shareholder
Enares Pty Limited v Nimble Money Limited, in the matter of Nimble Money Limited (FCA)
- application by shareholder for access to company books and records under s247A of the
Corporations Act 2001 (Cth) to enquire into debt refinancing arrangements entered into by the
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company but not yet completed - seeking access in good faith and for a proper purpose not
established
Australian Institute of International Understanding Limited v Mitsui (QSC) - insurance corporations - duties and liabilities of officers of corporation - fiduciary and related statutory
duties - remedies and penalties for breach of duties - employment law - termination and breach
of contract - judgment for the plaintiff
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HABEAS CANEM
An exciting Christmas game of chase the puppies
_
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Summaries With Link (Five Minute Read)
Morton as Liquidator of MJ Woodman Electrical Contractors Pty Ltd v Metal
Manufacturers Pty Limited [2021] FCAFC 228
Federal Court of Australia - Full Court
Allsop CJ
Middleton JJ
Derrington JJ
Banking and Finance Law - corporations - question reserved for consideration of the Full Court
pursuant to s25(6) of the Federal Court of Australia Act 1976 (Cth) - whether set-off under
s553C(1) of the Corporations Act 2001 (Cth) (Act) available to the defendant against the
plaintiff's claim as liquidator for the recovery of an unfair preference under s588FA of the Act effect of a preference, nature of the preference action, and consequences of the success of
such an action in Australian insolvency law - nature of mutuality - nature and history of set-off
prior to and following the Harmer Report - set-off not available against the recovery of an unfair
preference - requisite mutuality not present - right to the recovery of the preference is a right of
the liquidator and not the company, in the liquidator's own right for the benefit of all creditors
and the administration of the estate under the terms of the relevant statutory regime.
Morton
[From Benchmark Monday, 20 December 2021]
Australian Securities and Investments Commission v Blue Star Helium Limited (No
4) [2021] FCA 1578
Federal Court of Australia
Banks-Smith J
Banking and Finance Law - corporations - penalties and relief - failure to comply with continuous
disclosure obligations under s674(2) of Corporations Act 2001 (Cth) by listed public company director of company who was chair and chief executive officer contravened s180 of the
Corporations Act by failing to exercise care and diligence in causing or permitting the company
to contravene s674(2) - declarations of contraventions by company and by director - Australian
Securities and Investments Commission sought disqualification of director from managing
companies - Court considered whether a disqualification order should be made before turning to
the question of a pecuniary penalty - appropriate that disqualification be considered first - nature
of the contravention and the seriousness of the contravention are important issues, both as to
whether a disqualification order should be made and its duration: Rich v ASIC - whether
contraventions serious - factors to be taken into consideration - application of totality principle whether disqualification order justified - whether pecuniary penalty justified - director disqualified
and pecuniary penalty imposed.
Blue Star Helium Limited
[From Benchmark Monday, 20 December 2021]
Singapore Telecom Australia Investments Pty Ltd v Commissioner of Taxation [2021]
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FCA 1597
Federal Court of Australia
Moshinsky J
Banking and Finance Law - taxation - transfer pricing - interest deductions - arm's-length
principle - the applicant was resident in Australia - the applicant entered into a loan note
issuance agreement (the LNIA) with a company (the subscriber) that was resident in Singapore
- the applicant and the subscriber were ultimately 100% owned by the same company - the
applicant issued loan notes totalling approximately $5.2 billion to the subscriber - the applicant
and the subscriber amended the terms of the LNIA on three occasions - the first amendment
and the second amendment were expressed to have effect as from the date when the LNIA was
originally entered into - the applicable rate under the LNIA as amended by the third amendment
was 13.2575% - the Commissioner made determinations under the transfer pricing provisions
the effect of which was to deny interest deductions totalling approximately $894 million in
respect of four years of income - provisions of Div 13 of the ITAA 1936 and Subdiv 815-A of the
ITAA 1997 considered in Chevron Australia Holdings Pty Ltd v Federal Commissioner of
Taxation [2017] FCAFC 62, and transactions between two wholly owned SingTel units "differed
from those which might be expected to operate between independent enterprises dealing wholly
independently with one another" - issue whether, but for any such conditions, an amount of
profits might have been expected to accrue to the applicant and, by reason of those conditions,
the amount of profits has not so accrued - appeal dismissed.
Singapore Telecom Australia Investments Pty Ltd
[From Benchmark Tuesday, 21 December 2021]
Bridging Capital Holdings Pty Ltd v Self Directed Super Funds Pty Ltd [2021] FCA 1625
Federal Court of Australia
Stewart J
Corporations, superannuation - valuation of shares pursuant to an order made to purchase
shares under s233(1)(d) of the Corporations Act 2001 - legal principles governing the exercise
of s233 were identified in Martis Cork & Rajan Pty Ltd v Benjamin Corporation Pty Ltd [2004]
FCAFC 153; 204 ALR 136 - once the discretion conferred by s233 has been enlivened by a
finding of oppression under s232, the court has a wide discretion as to both the appropriate
remedy and, if it orders the compulsory purchase of shares, as to the mode of valuation of the
shares - if the court considers it is appropriate to make an order that the other members
purchase the shares of the oppressed shareholder, its task is to fix a price that represents a fair
value in all the circumstances - order for majority shareholder to purchase shares of minority
shareholder made by consent - Bird Precision Bellows the minority shareholders complained of
oppression, it was ordered by consent that the majority shareholders should jointly and severally
purchase the shares in the company registered in the names of the petitioners "at such price as
the court shall hereafter determine" - no finding of oppression by majority shareholder shareholders' relationship has broken down - question whether a minority discount on valuation
should be applied - a minority discount should not be applied unless it is established that the
minority interests conducted themselves in such a way as to deserve their exclusion from the
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company - referee's report and valuation of the plaintiff's interests.
Bridging Capital Holdings Pty Ltd
[From Benchmark Thursday, 23 December 2021]
Enares Pty Limited v Nimble Money Limited, in the matter of Nimble Money
Limited [2021] FCA 1596
Federal Court of Australia
Cheeseman J
Corporations, Banking - application by shareholder for access to company books and records
under s247A of the Corporations Act 2001 (Cth) - s247A(1) empowers the court, on application
by a member of a company, to make an order authorising the member to inspect the books of
the company, if it is satisfied that the applicant is acting in good faith and for a proper purpose access is sought to enquire into the debt refinancing arrangements entered into by the company
but not yet completed - the company has existing senior and subordinated debt due to mature
imminently - refinancing of senior debt is conditional on retirement of subordinated debt company has explored alternative methods of raising capital including by way of rights issue the applicant has put forward repeated indicative, conditional rights offers with latest to be
underwritten on restrictive terms fettering the company's flexibility to enter future financing
arrangements - whether the plaintiff had established on an objective basis that it is seeking
access in good faith and for a proper purpose - the plaintiff bears the onus of establishing that it
is acting in good faith and that the inspection it seeks is for a proper purpose: Praetorin Pty
Limited v TZ Limited [2009] NSWSC 1237 - must be a primary or dominant purpose
notwithstanding they may stand to benefit collaterally or incidentally: Unity APA Limited v
Humes Limited (No 2) [1987] VicRp 43 - to establish a proper purpose the plaintiff must do more
than demonstrate it is dissatisfied with management decisions: Re Augold - whether power, if
enlivened, to grant access should be exercised as a matter of discretion - "case for
investigation" emphasised in order to exercise the discretion to grant access under s247A, the
court must be satisfied that there is an objective basis for its intervention - held: application
unsuccessful.
Enares Pty Limited
[From Benchmark Thursday, 23 December 2021]
Australian Institute of International Understanding Limited v Mitsui [2021] QSC 346
Supreme Court of Queensland
Martin J
Insurance - employment - corporations - the plaintiff alleges that six actions taken by the
defendant constitute breaches of the defendant’s fiduciary and statutory duties - the defendant
argues that, by virtue of his position, he was authorised to direct staff to pay him various
allowances and his employment contract contained a term, implied by custom and practice, that
authorised him to receive several payments - the defendant improperly used his position to gain
an advantage for himself - none of the payments the subject of this action were properly
authorised, and defendant either knew that or did not care - Employment Law - the defendant
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counterclaims for unpaid accumulated long service leave, unpaid accumulated annual leave,
reimbursement of health insurance payments and underpayment of salary - the plaintiff admits
that the defendant is entitled to some unpaid long service leave but denies that there was any
agreement for the payment of health insurance costs - no mention of health insurance
payments is made in the contract of employment or, for that matter, in an earlier contract that
was in evidence - whether the plaintiff breached the employment contract - for one party to
unilaterally change the payment of an employee is a breach of contract. It was argued on behalf
of the plaintiff that the defendant accepted the variation as, had he not, he could have resigned further, it was argued that, by his conduct, he affirmed the change in the terms of the contract judgment for the plaintiff in the sum of $195,721.50.
Australian Institute of International Understanding Limited
[From Benchmark Tuesday, 21 December 2021]
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Poem for Friday
A Visit from St. Nicholas
By: Clement Clarke Moore
'Twas the night before Christmas, when all through the house
Not a creature was stirring, not even a mouse;
The stockings were hung by the chimney with care,
In hopes that St. Nicholas soon would be there;
The children were nestled all snug in their beds;
While visions of sugar-plums danced in their heads;
And mamma in her 'kerchief, and I in my cap,
Had just settled our brains for a long winter's nap,
When out on the lawn there arose such a clatter,
I sprang from my bed to see what was the matter.
Away to the window I flew like a flash,
Tore open the shutters and threw up the sash.
The moon on the breast of the new-fallen snow,
Gave a lustre of midday to objects below,
When what to my wondering eyes did appear,
But a miniature sleigh and eight tiny rein-deer,
With a little old driver so lively and quick,
I knew in a moment he must be St. Nick.
More rapid than eagles his coursers they came,
And he whistled, and shouted, and called them by name:
"Now, Dasher! now, Dancer! now Prancer and Vixen!
On, Comet! on, Cupid! on, Donner and Blitzen!
To the top of the porch! to the top of the wall!
Now dash away! dash away! dash away all!"
As leaves that before the wild hurricane fly,
When they meet with an obstacle, mount to the sky;
So up to the housetop the coursers they flew
With the sleigh full of toys, and St. Nicholas too—
And then, in a twinkling, I heard on the roof
The prancing and pawing of each little hoof.
As I drew in my head, and was turning around,
Down the chimney St. Nicholas came with a bound.
He was dressed all in fur, from his head to his foot,
And his clothes were all tarnished with ashes and soot;
A bundle of toys he had flung on his back,
And he looked like a pedler just opening his pack.
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His eyes—how they twinkled! his dimples, how merry!
His cheeks were like roses, his nose like a cherry!
His droll little mouth was drawn up like a bow,
And the beard on his chin was as white as the snow;
The stump of a pipe he held tight in his teeth,
And the smoke, it encircled his head like a wreath;
He had a broad face and a little round belly
That shook when he laughed, like a bowl full of jelly.
He was chubby and plump, a right jolly old elf,
And I laughed when I saw him, in spite of myself;
A wink of his eye and a twist of his head
Soon gave me to know I had nothing to dread;
He spoke not a word, but went straight to his work,
And filled all the stockings; then turned with a jerk,
And laying his finger aside of his nose,
And giving a nod, up the chimney he rose;
He sprang to his sleigh, to his team gave a whistle,
And away they all flew like the down of a thistle.
But I heard him exclaim, ere he drove out of sight—
“Happy Christmas to all, and to all a good night!”
https://en.wikipedia.org/wiki/Clement_Clarke_Moore
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