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 Executive Summary (1 minute read)

Money Max Int Pty Ltd (Trustee) v QBE Insurance Group Ltd (FCAFC) - representative
proceedings - common fund order - orders made to impose burden of costs equally on all class
members who stood to benefit from proceeding, not just funded class members

Okwume v Commonwealth of Australia (FCA) - false imprisonment - misfeasance in public
office - negligence - applicant detained under s189 Migration Act 1958 (Cth) - claims arising
from detention and fires at detention centre - false imprisonment claim succeeded against two
officers

Ferrari Estate Holdings Pty Ltd v Cooktown Earthmoving & Quarrying Pty Ltd &
Anor (QCA) - want of prosecution - negligence - nuisance - trespass - no error in primary
judge’s dismissal of proceedings - appeal dismissed

Reid v Western Australian Planning Commission (WASCA) - planning and environment -
imposition of conditions on approval of subdivision - error of law by Tribunal - appeal allowed -
matter remitted

Strzelecki Holdings Pty Ltd v Jorgensen (WASCA) - planning and development - strata titles
- contract for purchase of apartment ‘off the plan’ - respondents’ statutory right to avoid
contract not extinguished by vendor’s termination - appeal dismissed
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Money Max Int Pty Ltd (Trustee) v QBE Insurance Group Ltd [2016] FCAFC 148
Full Court of the Federal Court of Australia
Murphy, Gleeson & Beach JJ
Representative proceedings - common fund order - applicant sought orders under s33ZF 
Federal Court of Australia Act 1976 (Cth) to apply litigation funding terms obliging all members
to contribute equally to legal and litigation funding costs by paying funder - QBE contended
common fund order would lead to ‘substantial and unjustified increase in the aggregate funding
commission’ compared to funding commission payable under funding equalisation order, would
create financial hurdle to case’s resolution, would leave class members with lower proportion of
settlement money, and that Court did not have power to make orders - Australian Securities and
Investments Commission Act 2001 (Cth) - Corporations Act 2001 (Cth) - Australian Consumer
Law (Cth) - Federal Court of Australia Act 1976 (Cth) - Federal Court of Australia Amendment
Bill 1991 (Cth) - held: Court satisfied it had power to make orders - Court made orders whose
effect was to impose burden of legal and litigation funding commission costs equally on all class
members who stand to benefit from proceeding - orders made.
Money Max
[From Benchmark Friday, 28 October 2016]

Okwume v Commonwealth of Australia [2016] FCA 1252
Federal Court of Australia
Charlesworth J
False imprisonment - misfeasance in public office - negligence - applicant detained under s189 
Migration Act 1958 (Cth) - during applicant’s detention fires lit by detainees at detention centre -
applicant brought claims arising from detention and fires - s2C Acts Interpretation Act 1901
(Cth) - ss34, 35 Civil Liability Act 1936 (SA) - s5D Civil Liability Act 2002 (NSW) - ss69, 76, 79 &
97 Evidence Act 1995 (Cth) - ss19, 32 & 51A Federal Court of Australia Act 1976 (Cth) - r23.12 
Federal Court Rules 2011 (Cth) - ss39B(1A), 56, 79, 80 Judiciary Act 1903 (Cth) - ss5, 13, 14,
15, 97, 97A, 103, 107, 108, 109, 116, 118A, 119, 120, 166, 172, 189, 192, 195A, 196, 198, 199,
200, 273(1), 476A, 484, 486A, 496 & 501, Pt 2 Migration Act 1958 (Cth) - cl 41 Migration
Litigation Reform Act 2005 (Cth) - Public Service Act 1999 (Cth) - held: applicant succeeded on
false imprisonment claim against two officers - application allowed in part.
Okwume
[From Benchmark Thursday, 27 October 2016]

Ferrari Estate Holdings Pty Ltd v Cooktown Earthmoving & Quarrying Pty Ltd &
Anor [2016] QCA 266
Court of Appeal of Queensland
Morrison & P McMurdo JJA; P Lyons J
Want of prosecution - negligence - water flooded and damaged building owned by appellant in
2004 - appellant’s director claimed resultant damage caused by work carried out by respondent
and builder on neighbouring land - director commenced proceedings in negligence, or
alternatively nuisance, and trespass, about six years later against respondent, builder and hotel
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owner - proceedings had still not come to trial over five years later - case against hotel owner
dismissed for want of prosecution - primary judge dismissed claim against respondent and
builder for want of prosecution - director sought to appeal - held: primary judge’s conclusions
as to prolonged delays with inadequate explanation, failure to proceed in expeditious manner
and prospects of success were open to him - no error in exercise of discretion - appeal
dismissed.
Ferrari
[From Benchmark Monday, 24 October 2016]

Reid v Western Australian Planning Commission [2016] WASCA 181
Court of Appeal of Western Australia
Martin CJ: Newnes & Murphy JJA
Planning and environment - appellants were registered proprietors of land - appellants sought
approval for subdivision of land into two lots from Western Australian Planning Commission -
Commission granted conditional approval - appellant sought review of Commission’s imposition
of conditions - Tribunal dismissed application - appellant sought to appeal - primary judge
refused application - Commission’s power to impose conditions on subdivision’s approval
- Metropolitan Region Town Planning Scheme Act 1959 (WA) - Planning and Development Act
2005 (WA) - State Administrative Tribunal Act 2004 (WA) - Town Planning and Development
Act 1928 (WA) - held: Tribunal failed to apply principles requiring establishment of ‘connection
or relationship between planning purpose for which the condition has been imposed, and the
likely or possible consequences of the proposed subdivision’ - Tribunal’s error of law denied
appellants the review they were entitled to - matter remitted to Tribunal - appeal allowed.
Reid
[From Benchmark Wednesday, 26 October 2016]

Strzelecki Holdings Pty Ltd v Jorgensen [2016] WASCA 177
Court of Appeal of Western Australia
Buss P; Murphy & Mitchell JJA
Planning and development - respondents contracted with appellant to purchase strata-titled ‘off
the plan’ apartment - no dispute there was notifiable variation between registered strata plan
and strata plan proposed in contract - appellant did not notify the respondents of the variation -
s69D(1) Strata Titles Act 1985 (WA) entitled respondents to the right to avoid contract - before
respondents terminated appellant terminated for failure to settle - trial judge dismissed
appellant’s claim against respondents for breach of contract, finding that respondents’
statutory right to avoid contract was not extinguished by appellant’s termination - trial judge
declared that respondents had avoided contract and were entitled to deposit - held: appellant
succeeded in some grounds of appeal but failed to show orders were erroneous - appeal
dismissed.
Strzelecki Holdings Pty Ltd
[From Benchmark Thursday, 27 October 2016]
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 Spirits of the Dead
By Edgar Allan Poe

I 
Thy soul shall find itself alone 
’Mid dark thoughts of the gray tombstone— 
Not one, of all the crowd, to pry 
Into thine hour of secrecy. 
 
II 
Be silent in that solitude, 
Which is not loneliness—for then 
The spirits of the dead who stood 
In life before thee are again 
In death around thee—and their will 
Shall overshadow thee: be still. 
 
III 
The night, tho’ clear, shall frown— 
And the stars shall look not down 
From their high thrones in the heaven, 
With light like Hope to mortals given— 
But their red orbs, without beam, 
To thy weariness shall seem 
As a burning and a fever 
Which would cling to thee for ever. 

IV 
Now are thoughts thou shalt not banish, 
Now are visions ne’er to vanish; 
From thy spirit shall they pass 
No more—like dew-drop from the grass. 

V 
The breeze—the breath of God—is still— 
And the mist upon the hill, 
Shadowy—shadowy—yet unbroken, 
Is a symbol and a token— 
How it hangs upon the trees, 
A mystery of mysteries!?
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