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 Executive Summary (1 minute read)

R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting
the European Union (Appellant) (UKSC) - constitutional law - ‘BREXIT’ - Act of Parliament
required to authorise ministers to give Notice of UK’s decision to withdraw from EU - Secretary
of State’s appeal dismissed

Perera v Genworth Financial Mortgage Insurance Pty Ltd (NSWCA) - defamation -
negligence - pleadings - novel duty of care - primary judge erred in striking out defamation
proceedings - strike out of negligence claims upheld

Ellis’s Town House Pty Ltd v Botan Pty Ltd (NSWCA) - leases and tenancies - breaches of
lessor’s painting and repair covenants - no error in assessment of damages - leave to appeal
refused

Woolcorp Pty Ltd v Rodger Constructions Pty Ltd (VSCA) - contract - restitution - no basis
for contribution of amount to construction of road - appeal allowed

Corporation of the City of Adelaide v Circelli (SASCFC) - environment and planning -
Council guilty of contravening authorisation’s condition - appeal dismissed

Wood v Adelaide Resource Recovery Pty Ltd (SASCFC) - environment and planning -
erroneous acquittal of one count of contravening environmental authorisation’s condition -
appeal allowed
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 Summaries With Link (Five Minute Read) 

R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting
the European Union (Appellant) [2017] UKSC 5
Supreme Court of the United Kingdom
Lord Neuberger, President; Lady Hale, Deputy President; Lord Mance, Lord Kerr, Lord Clarke,
Lord Wilson, Lord Sumption, Lord Reed, Lord Carnwath, Lord Hughes & Lord Hodge
Constitutional law - ‘BREXIT’ - appeals concerned whether Government could give Notice
withdrawing UK from EU Treaties without being authorised by prior Act of Parliament - principle
that ministers were ‘not normally entitled to exercise any power… if it results in a change in UK
domestic law’ unless statute provided so - whether ministers’ power ‘freely to enter into and to
terminate treaties without recourse to Parliament’ extended to include right of withdrawal from
EU Treaties -  European Communities Act 1972 (ECA) - ‘devolution issues’ -  Northern Ireland
Act 1998 - Sewel Convention - held: terms of ECA were inconsistent with ministers’ exercise of
power to withdraw from EU Treaties - Act of Parliament required to authorise ministers to give
Notice of decision to withdraw from EU - Secretary of State’s appeal dismissed.
R (on the application of Miller and another)
[From Benchmark Tuesday, 21 February 2017]

Perera v Genworth Financial Mortgage Insurance Pty Ltd [2017] NSWCA 19
Court of Appeal of New South Wales
Macfarlan, Leeming & Simpson JJA
Defamation - negligence - pleadings - novel duty of care - appellant valuer sued respondent
mortgage insurer for damages for defamation and negligence - appellant sought to amend
statement of claim - respondent sought to strike out statement of claim on basis pleaded causes
of action either frivolous, vexatious, disclosed no reasonable cause of action, or had tendency
to cause prejudice, embarrassment or delay in proceedings - primary judge found respondent’s
complaints about statement of claim made out, struck out existing statement of claim and
refused leave to file proposed amended statement of claim - ‘negligence occasioning economic
loss’ - ‘negligence occasioning psychiatric injury’ - test for summary dismissal - whether
alleged novel duty of care meant case should go to trial - whether alleged duty existed -
requirement that plaintiff specify imputations relied upon - held: Court found primary judge
correct to strike out claims in negligence but defamation proceedings should not have been
struck out - appeal allowed in part.
Perera
[From Benchmark Monday, 20 February 2017]

Ellis’s Town House Pty Ltd v Botan Pty Ltd [2017] NSWCA 20
Court of Appeal of New South Wales
Gleeson, Leeming & Simpson JJA
Leases and tenancies - damages - respondent lessee sued applicant lessor for breach of
covenants as lessor to paint premises and maintain them - applicant carried out some painting
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and repair work after proceedings commenced - at time of hearing, respondent had not incurred
expenditure - respondent sought damages for breach of painting covenant and repair covenant
- there was dispute concerning assessment of damages - amount in issue less than threshold of
$100,000 - applicant sought to appeal concerning issue whether lessee could recover damages
on ‘cost of cure’ basis even though it had not yet incurred costs - held: no error in approach to
award of damages - proposed appeal did not raise issue of principle - decision below did not
involve injustice - ‘ruling principle’ governing damages meant respondent entitled to amount to
put it in position it would have been in if lessor performed the covenants - the fact that
respondent had not incurred this expense no answer to its claim - leave to appeal refused.
Ellis's
[From Benchmark Tuesday, 21 February 2017]

Woolcorp Pty Ltd v Rodger Constructions Pty Ltd [2017] VSCA 21
Court of Appeal of Victoria
Santamaria & Kyrou JJA; Elliot AJA
Contract - restitution - parties were property developers with interests in adjacent pieces of land
under Council’s planning control - respondent constructed road as part of a subdivision on land
in which it had interest - road benefited applicant - respondent sued applicant claiming they
agreed it would contribute to construction’s cost or that applicant was obliged to contribute by
restitution - trial judge found binding contract existed and awarded amount to respondent -
judge also found respondent would have been entitled to same amount by its restitutionary
claim if no contract - held: respondent did not have valid claim on basis either of contract or
restitution - appeal allowed.
Woolcorp
[From Benchmark Wednesday, 22 February 2017]

Corporation of the City of Adelaide v Circelli [2017] SASCFC 12
Full Court of the Supreme Court of South Australia
Blue, Lovell & Hinton JJ
Environment and planning - appellant Council was charged on complaint by respondent with
four counts of contravening environmental authorisation’s condition - Council contended
condition contrary to s6 Wingfield Waste Depot Closure Act 1999 (SA), that condition
superseded by steps taken pursuant another condition, and that two charges were out of time
and thus statute barred - Environment Court judge found two counts were statute barred but
found Council guilty on other two charges - held: Environment Court judge correct to reject
Council’s defences - appeal dismissed.
Corporation of the City of Adelaide
[From Benchmark Wednesday, 22 February 2017]

Wood v Adelaide Resource Recovery Pty Ltd [2017] SASCFC 13
Full Court of the Supreme Court of South Australia
Blue, Lovell & Hinton JJ
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Environment and planning - Judge of Environmental Resources and Development Court
acquitted respondent, who operated waste or recycling depot, of two counts of contravening
environmental authorisation’s condition - whether primary judge erred in finding material stored
in stockpiles did not comprise certain categories of waste under conditions - whether primary
judge erred in finding meaning of ‘Construction and Demolition Waste (Mixed)’ and
‘Commercial and Industrial Waste (General)’ uncertain - held: it was proven beyond
reasonable doubt that material in stockpiles comprised ‘Construction and Demolition Waste
(Mixed)’ - appeal allowed - acquittal on one count set aside.
Wood
[From Benchmark Thursday, 23 February 2017]
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 Youth and Age
By Samuel Taylor Coleridge
Verse, a breeze mid blossoms straying, 
Where Hope clung feeding, like a bee— 
Both were mine! Life went a-maying 
With Nature, Hope, and Poesy, 
When I was young! 
 
When I was young?—Ah, woful When! 
Ah! for the change 'twixt Now and Then! 
This breathing house not built with hands, 
This body that does me grievous wrong, 
O'er aery cliffs and glittering sands, 
How lightly then it flashed along:— 
Like those trim skiffs, unknown of yore, 
On winding lakes and rivers wide, 
That ask no aid of sail or oar, 
That fear no spite of wind or tide! 
Nought cared this body for wind or weather 
When Youth and I lived in't together. 
 
Flowers are lovely; Love is flower-like; 
Friendship is a sheltering tree; 
O! the joys, that came down shower-like, 
Of Friendship, Love, and Liberty, 
Ere I was old! 
Ere I was old? Ah woful Ere, 
Which tells me, Youth's no longer here! 
O Youth! for years so many and sweet, 
'Tis known, that Thou and I were one, 
I'll think it but a fond conceit— 
It cannot be that Thou art gone! 
 
Thy vesper-bell hath not yet toll'd:— 
And thou wert aye a masker bold! 
What strange disguise hast now put on, 
To make believe, that thou are gone? 
I see these locks in silvery slips, 
This drooping gait, this altered size: 
But Spring-tide blossoms on thy lips, 
And tears take sunshine from thine eyes! 
Life is but thought: so think I will 
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That Youth and I are house-mates still. 
 
Dew-drops are the gems of morning, 
But the tears of mournful eve! 
Where no hope is, life's a warning 
That only serves to make us grieve, 
When we are old: 
That only serves to make us grieve 
With oft and tedious taking-leave, 
Like some poor nigh-related guest, 
That may not rudely be dismist; 
Yet hath outstay'd his welcome while, 
And tells the jest without the smile. 

Click Here to access our Benchmark Search Engine

Powered by TCPDF (www.tcpdf.org)

Page 6

https://benchmarkinc.com.au/web/library
http://www.tcpdf.org

