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Executive Summary (One Minute Read)
LCM Funding Pty Ltd v Stanwell Corporation Limited (FCAFC) - corporations - litigation
funding scheme - litigation funding scheme relating to class action does not fall within
description of a managed investment scheme for purpose of Corporations Act 2001 (Cth) s9 appeal allowed (B)
Rakman International Pty Limited v Boss Fire & Safety Pty Ltd (FCA) - intellectual property
- concurrent proceedings - validity of patent - s117(1) of the Patents Act - claims of patent were
invalid - lack of novelty and innovative step - appeals from the Trade Marks Office - delegate’s
decision to uphold opposition based upon s44 of the Trade Marks Act - pending mark - third
proceeding dismissed (I B C G)
Messenger v Commonwealth of Australia (Represented by the Department of
Finance) (FCA) - industrial law - employment - adverse action - related matters - applicants
subjected to “show cause” processes - whether show cause processes amounted to adverse
action - applicants’ causes of action not established - applications dismissed (B C I)
Eddy v Goulburn Mulwaree Council (NSWCA) - negligence - defences - Civil Liability Act
2002 (NSW), s45 - man fell and injured on ramp placed over repaving work outside shopping
centre - whether defendant Council had actual knowledge of particular risk the materialisation of
which resulted in harm - extent of specificity required by phrase “particular risk” - appeal
allowed (I)
Alelaimat v Synergy Scaffolding Services (No 3) (NSWSC) - construction - breach of duty damages - limitation - whether failure to institute safe system of work - systemic or casual
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negligence - question of vicarious liability - plaintiff “ought to know” facts - whether plaintiff
knew that the injury was caused by the fault of the defendant - appeal allowed in part (C I)
Bank of China Limited v Chen (NSWSC) - financial loan dispute - enforcement of civil
mediation decisions obtained from People’s Court of District Jimo in China - whether civil
mediation decision constituted a ‘judgement’ within meaning of schedule 6(m) of UCPR 2005
(NSW) - application granted (B)
Lin & Anor v Lee (QSC) - arbitration - dispute resolution clause - construction - whether court
must refer parties to arbitration and therefore, necessarily grant the stay under s8 of
Commercial Arbitration Act 2013 - application dismissed (I B C G)
Adelaide (SA) Pools & Spa Manufacturing and Installation Pty Ltd v Westcourt General
Insurance Brokers Pty Ltd (No 3) (SASC) - insurance - agents and brokers - claim for
damages for personal contributions to ASA Group - case reopened to adduce additional
affidavit evidence in support of personal contributions - recoverability of interest - award of
interest as damages to applicants (I)
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Summaries With Link (Five Minute Read)
LCM Funding Pty Ltd v Stanwell Corporation Limited [2022] FCAFC 103
Federal Court of Australia - Full Court
Middleton, Lee and Anderson JJ
Corporations - appeal from decision of the primary judge in Stanwell Corporation Limited v LCM
Funding Pty Ltd - whether primary judge ought to have found the litigation funding scheme does
not have the features of the definition of a managed investment scheme as set out in ss9(a)(i)
and 9(a)(ii) of the Corporations Act 2001 (Cth) (Act) - characterising a funded class action as a
"managed investment scheme" is inconsistent with purpose of Chapter 5C of the Corporations
Act - definition of "managed investment scheme" - provisions of Chapter 5C are impossible for
"scheme" to comply with, or result in "conceptual incoherence" - whether litigation funding
scheme was a managed investment scheme and LCM Funding was operating a managed
investment scheme - funded class action does not meet definition of a "managed investment
scheme" - alleged scheme members do not contribute money or money's worth - even if such
contributions are made, they cannot properly be characterised as consideration for acquisition
of rights to benefits produced by the alleged scheme - any such alleged contributions are not
pooled, or used in a common enterprise, to produce financial benefits - reasoning of the majority
in Brookfield Multiplex Ltd v International Litigation Funding Partners Pte Ltd plainly wrong appeal allowed.
LCM Funding Pty Ltd (B)
[From Benchmark Friday, 24 June 2022]
Rakman International Pty Limited v Boss Fire & Safety Pty Ltd [2022] FCA 464
Federal Court of Australia
Yates J
Trade marks - priority date - patents - opposition to registration - novelty - three proceedings heard concurrently - intellectual property rights - first proceeding allegations by first and second
applicant against first respondent and its sole director for infringement of innovation patent, and
cross-claim for revocation of patent and relief for making of unjustifiable threats and
contraventions of the Australian Consumer Law (ACL) - Justice Yates found all claims of patent
were invalid - claims 1 to 4 for lack of novelty, claim 5 for lack of innovative step - respondent
did not infringe the patent, second applicant failed to establish claim against first respondent
s117(1) of the Patents Act 1990 (Cth) - not established that second applicant made unjustifiable
threats within the meaning of s128(1) of Patents Act but second applicant contravened s18(1) of
ACL - second proceeding concerned appeal by first respondent from delegate of Registrar's
decision dismissing opposition to trade mark "FIREBOX" in name of second applicant - first
respondent had used trade mark in the period before the priority date of the application - second
applicant could not validly claim to be owner of the trade mark - third proceeding concerned an
appeal by second applicant from a decision of a delegate of the Registrar allowing first
respondent opposition to a trade mark application for "FYREBOX" in a stylised form also in the
name of second applicant - first respondent failed to establish grounds of opposition relied upon
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and further directed that subject mark proceed to registration - delegate's decision to uphold the
opposition based upon s44 of the Trade Marks Act on basis of a pending mark - appeal of first
respondent allowed - appeal in third proceeding dismissed second applicant should be
dismissed - determination made.
Rakman International Pty Limited (I B C G)
[From Benchmark Friday, 24 June 2022]
Messenger v Commonwealth of Australia (Represented by the Department of
Finance) [2022] FCA 677
Federal Court of Australia
Snaden J
Industrial law - contravention - adverse action - dismissal - show cause processes - application
for order - applicants husband and wife employed by first respondent and supervised by second
respondent, member of Australian Senate - subjected to "show cause" processes but
subsequently dismissed from employment - applicants claimed respective dismissals, and
earlier subjection to "show cause" processes amounted to "adverse action" for purposes of pt
3-1 of Fair Work Act 2009 (Cth) - at time of dismissals, each applicant was "guilty of serious
misconduct" within the meaning of paragraph 1.07 of the Fair Work Regulations 2009 (Cth) show cause letters did not amount to threat to terminate applicants’ employment or, thereby, to
adverse action - applicants did not make complaints or inquiries that they were able to make to
persons that had capacity under workplace laws to seek compliance with workplace law or
instruments - no conduct to which applicants were subjected was taken because, either or both
had made any of complaints or inquiries which were relied upon - applicants not entitled to
payment in lieu of notice upon termination of employment - Commonwealth’s decision not to
afford notice or payment in lieu thereof not inconsistent with requirements of relevant enterprise
agreement - no resultant contravention of either of Fair Work Act 2009 (Cth) ss50 or 323 applicants’ causes of action not established - applications dismissed.
Messenger v Commonwealth of Australia (B C I)
[From Benchmark Friday, 24 June 2022]
Eddy v Goulburn Mulwaree Council [2022] NSWCA 87
Supreme Court of New South Wales - Court of Appeal
Bell CJ , Gleeson and Kirk JA
Negligence - defences - (NSW) Civil Liability Act 2002 s45 - particular risk - appeal against
decision of New South Wales District Court (NSWDC) - appellant fell and was injured when
ramp on which applicant was walking slipped from under - ramp had been placed over repaving
work outside shopping centre - respondent local council had twice been notified about problems
with ramps in work area where accident took place - respondent sought to rely on immunity in
Civil Liability Act 2002 (NSW) s45 - District Court Judge Strathdee found that s45 applied
because ramp encountered by appellant was of different type to subject of two prior notifications
and that no evidence that respondent was aware of particular risk - second notification made to
respondent was in respect of same kind of ramp as ramp on which appellant fell - respondent
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had actual knowledge of risk that smaller ramps which were involved in incident involving
appellant were unstable unless secured - word "particular" in s45 was meant to require greater
specificity than those that arose for other references to risk in Act, or than arose under common
law principles - what was necessary in applying s45 was meaningfully to capture practical reality
of risk which came home - provision's purpose was to limit liability of roads authorities for liability
arising from omissions unless with actual knowledge of particular danger, therefore had some
opportunity to respond - risk of which respondent had actual knowledge was very specific risk in
very specific area and therefore, had actual knowledge of particular risk, materialisation of which
resulted in harm - appeal allowed.
Eddy v Goulburn Mulwaree Council (I)
[From Benchmark Monday, 20 June 2022]
Alelaimat v Synergy Scaffolding Services (No 3) [2022] NSWSC 536
Supreme Court of New South Wales
Campbell J
Negligence - duty of care - breach of duty - damages - plaintiff claims damages for personal
injury suffered as result of work site accident in 2012 - whether first defendant contractor or
second defendant sub-contractor employer was responsible - whether proceedings commenced
within relevant limitation period; whether associated statutory indemnities or contribution
applicable in circumstances - relevant risk of injury identified as risk of injury to person within
class of persons working near manual process of dismantling scaffold by reason of dismantled
component falling and striking member of that class - reasonable person in charge of
dismantling scaffold would have taken precautions against risk of harm by creating an exclusion
zone - first defendant solely liable in damages for injury suffered by plaintiff - no evidence
anyone associated with second defendant ever gave any instruction to plaintiff about where or
how to perform work - no evidence anyone from second defendant or any other identified labour
hire "sub-contractor" might have been utilised by first defendant - no evidence anyone
"employed" by second defendant was on site on day of accident - first defendant came under
duty to use reasonable care to ensure that system of work for dismantling scaffolding at the
work site was safe - second defendant not liable because premises and system of work were
not under its control - second defendant had no control over general process of disassembly of
scaffolding or over scaffolders engaged in task - no power to co-ordinate or direct their activities
- no opportunity to enquire about conditions at worksite, what system of work was in place and
of competence of those in charge - not shown to have breached an employer's duty of
reasonable care - court not satisfied plaintiff's claim was statute barred - plaintiff was aware he
had suffered an injury - not satisfied whether he knew or ought to have known that his injury
was caused by the fault of first defendant - belief that his "employer (was) negligent" insufficient
- not demonstrated that plaintiff had actual or constructive knowledge that he had sufficient
prospects of recovering enough damages for it to be worthwhile litigating - judgment for the
plaintiff against the first defendant - judgment for the second defendant against the plaintiff appeal allowed in part.
Alelaimat v Synergy Scaffolding Services (No 3) (C I)
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[From Benchmark Monday, 20 June 2022]
Bank of China Limited v Chen [2022] NSWSC 749
Supreme Court of New South Wales
Harrison AsJ
Conflict of laws - private international law - appropriate forum - foreign jurisdiction or law of
forum - practice and procedure - foreign judgment - enforcement - plaintiff sought enforcement
of two foreign judgments obtained from People's Court of District Jimo, Qingdao Shi, Shandong
Province China, against defendant - plaintiff' served originating process on defendant pursuant
to r11.4 and Schedule 6(m) of Uniform Civil Procedure Rules 2005 (NSW) ('UCPR') which
provides an originating process may be served outside of Australia without leave of the court to
recognise or enforce any 'judgement' - whether a civil mediation decision constituted a
'judgement' within meaning of schedule 6(m) - defendant argued that civil mediation decisions
are not 'judgements' within meaning of Schedule 6(m) - whether civil mediation decisions were
judgements as a matter of Chinese law which is question of fact - plaintiff submitted principles in
Bao v Qu; Tian (No 2) [2020] NSWSC 588 for enforcement of a Chinese judgment in Australia
were satisfied - plaintiff argued the question for court was whether civil mediation decisions fell
within meaning of 'judgement' in UCPR, according to New South Wales law, not Chinese law plaintiff relied on Chinese law expert evidence - civil mediation decision possesses common law
requirements, by establishing res judicata and having mandatory enforceability and coercive
authority - judgements of Chinese courts may be enforceable at common law - Bao principles
have been met on evidence presented - civil mediation decisions constituted 'judgements' judgments in relevant proceedings 4209 and 4210 embodied in documents enforceable followed that civil mediation decisions fell within scope of UCPR schedule 6(m) and did not
require leave to be served - application granted.
Bank of China Limited v Chen (B)
[From Benchmark Thursday, 23 June 2022]
Lin & Anor v Lee [2021] QSC 336
Supreme Court of Queensland
Martin J
Arbitration - arbitration clauses - dispute resolution clause - construction - application for orders
- parties entered into contract whereby defendant agreed to provide services as migration agent
to plaintiffs - plaintiffs commenced proceedings against respondent alleging breach of contract
and negligence - contract included dispute resolution clause (cl11) that defendant argued was
arbitration agreement within the meaning of s7 of the Commercial Arbitration Act 2013 defendant sought order that the parties be referred to arbitration pursuant to s8(1) of the
Commercial Arbitration Act 2013 and proceeding be stayed pursuant to r16(g) of the Uniform
Civil Procedure Rules 1999 - whether cl11 constitutes an arbitration agreement - cl11 was not
arbitration agreement because clause did not require that parties submit to arbitration - cl11 was
not arbitration agreement as clause did not require that 'single arbitrator' engage in arbitration cl11 was not arbitration agreement as clause contemplated other dispute settlement methods
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being agreed upon by parties, and contemplated possibility that parties were unable to resolve
differences through Australian Commercial Disputes Centre - cl11 contemplated possibility of
arbitration but there was no express agreement to submit dispute to arbitration - application
dismissed.
Lin & Anor v Lee (I B C G)
[From Benchmark Tuesday, 21 June 2022]
Adelaide (SA) Pools & Spa Manufacturing and Installation Pty Ltd v Westcourt General
Insurance Brokers Pty Ltd (No 3) [2022] SASC 58
Supreme Court of South Australia
Doyle J
Insurance - brokers - evidence - award of interest as damages - recoverability of interest determination on orders - first to fifth applicants (ASA Group) involved in manufacturing, selling
and installing fiberglass pools and spas - first, second, fourth and fifth applicants (collectively,
named insured) awarded $3.2m in damages for respondent's breach of general duty of care to
exercise skill and care of reasonably competent insurance broker - applicants claimed damages
for personal contributions made by sixth applicant (director and shareholder of each entity) to
ASA Group due to financial difficulties caused by under-insurance - sought to reopen case to
adduce additional affidavit evidence in support of personal contributions - sought award of prejudgment interest on awarded damages and any further damages awarded in respect of
personal contributions - applicants granted leave to reopen case to adduce further evidence reasonably foreseeable and not too remote that, if named insured were under-insured, sixth
applicant may make personal contributions to entities to assist in continuing operation - sixth
applicant's indebtedness to bank under guarantee, but not personal indebtedness, was direct
and reasonably foreseeable consequence of ASA Group's under-insurance and resulting
financial difficulties - sixth applicant entitled to recover sum of $239,267 in damages for personal
contributions - not appropriate to make deduction from damages awarded in favour of sixth
applicant on account of any expected dividend as unsecured creditor, as likelihood of any such
dividend being paid was low and level which might be paid very modest - no basis to reduce
period of interest on account of delay by applicants in prosecuting claims, or interest rate on
account of timing of accrual of losses - named insured awarded $5,411,388, in damages and
interest - sixth applicant awarded $374,533, in damages and interest - determination made.
Adelaide (SA) Pools & Spa Manufacturing and Installation Pty Ltd (I)
[From Benchmark Thursday, 23 June 2022]
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Poem for Friday
“Hope” is the thing with feathers (314)
By: Emily Dickinson (10 December, 1830 – 15 May, 1886)
Hope” is the thing with feathers That perches in the soul And sings the tune without the words And never stops - at all And sweetest - in the Gale - is heard And sore must be the storm That could abash the little Bird
That kept so many warm I’ve heard it in the chillest land And on the strangest Sea Yet - never - in Extremity,
It asked a crumb - of me.
Emily Dickinson https://en.wikipedia.org/wiki/Emily_Dickinson
Emily Dickinson Museum https://en.wikipedia.org/wiki/Emily_Dickinson_Museum
“Hope” is the thing with feathers, sung by Nazareth College Treble Choir, Linehan Chapel, Nazareth
College https://www.youtube.com/watch?v=gDlSo4hEzmE
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