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Executive Summary (One Minute Read)
Mining Standards International Pty Ltd v Atlantic Nickel Mineracao Ltda (FCA) - service
out of jurisdiction - service in Brazil - prima facie case established - discretion to refuse - implied
undertaking not to use documents obtained in the course of litigation - whether communication
to party who has provided documents contravenes rule - no necessary breach - application
granted
Karis v Digital CC Management Pty Ltd (FCA) - bitcoin trading business - proceeding
instituted by applicant in Federal Court - relief sought by applicant includes statutory claims
asserting misleading or deceptive conduct - consideration of principles for anti-suit injunction orders granted on interim basis
Lin & Anor v Lee (QSC) - arbitration - dispute resolution clause - construction - whether court
must refer parties to arbitration and therefore, necessarily grant the stay under s8 of
Commercial Arbitration Act 2013 - application dismissed
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Summaries With Link (Five Minute Read)
Mining Standards International Pty Ltd v Atlantic Nickel Mineracao Ltda [2022] FCA 623
Federal Court of Australia
Derrington J
Estoppel - Anshun estoppel - unreasonable claim - application for order - respondent, owner of
nickel mine company, placed under receivership due to various indebtedness - parties entered
into sale agreement (agreement) where applicant would purchase respondent's assets,
including assignment of indebtedness to another entity - assets sold to third party following
termination of sale due to applicant's alleged non-satisfaction of finance condition - applicant,
respondent's receivers, and other entities involved in pending determination of validity of
termination of agreement before Western Australia Supreme Court (WASC) - applicant
commenced proceeding seeking relief for wrongful loss if contractual rights under agreement
and resultant loss of opportunity to acquire assets - sought leave pursuant to the Federal Court
Rules 2001 (Cth) to serve originating application and associated documents on respondent in
Brazil - applicant satisfied requirements for leave required and that there was no circumstances
which would justify exercise of discretion to refuse leave - prima facie case that respondent
inhibited applicant's attempts to satisfy relevant conditions, thus, inhibiting completion of sale
agreement - respondent failed to comply with relatively high standards required in agreement existence of damage sustained by applicant had been established to required standard proceedings would not inevitably be stayed on Anshun estoppel principles or by reason of
abuse of process by virtue of pending WASC determination - present proceeding would not be
unfair to respondent as respondent was not party to WASC proceedings and not pursuing crossclaim against respondent was not unreasonable - nothing arising from circumstances of
possibility of breach of implied undertaking given in WASC proceedings - application granted.
Mining Standards International Pty Ltd
[From Benchmark Monday, 20 June 2022]
Karis v Digital CC Management Pty Ltd [2022] FCA 685
Federal Court of Australia
Banks-smith J
Conflict of laws - private international law - appropriate forum - anti-suit injunction - application
for order - substantive proceeding concerned applicant's claim for damages for loss suffered by
reason of respondents' misleading or deceptive conduct in relation to bitcoin trading business applicant sought urgent ex parte relief in nature of anti-suit injunction to restrain first respondent
from taking any steps in proceedings commenced in United States District Court (US
proceeding) - bitcoin trading business - claims representations by respondents contravened s18
of Australian Consumer Law (Schedule 2 to Competition and Consumer Act 2010 (Cth) (ACL);
alternatively, the respondents in making the Bonus Representation engaged in conduct that
contravened s31 of ACL and misleading within meaning of s4 of the ACL - claims he had
suffered loss and damage; that he is entitled to recover the amount of his loss pursuant to s236
of the ACL; and he is entitled to orders declaring that the Purported Agreement is void pursuant
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to s237 of ACL - alleged agreements included term that agreements governed by laws of
Western Australia - principles to be applied in circumstances where applicant sought
interlocutory relief by way of injunction were well-established - US proceeding was vexatious
and oppressive - trustee's interests were not prejudiced in short term by proposed orders unlikely that it would be found that this Court is a clearly inappropriate forum - ordered first
respondent be restrained until further order from taking any further step in US proceeding, other
than those steps as might be required for proceeding to be dismissed or stayed until further
order - application granted.
Karis
[From Benchmark Wednesday, 22 June 2022]
Lin & Anor v Lee [2021] QSC 336
Supreme Court of Queensland
Martin J
Arbitration - arbitration clauses - dispute resolution clause - construction - application for orders
- parties entered into contract whereby defendant agreed to provide services as migration agent
to plaintiffs - plaintiffs commenced proceedings against respondent alleging breach of contract
and negligence - contract included dispute resolution clause (cl11) that defendant argued was
arbitration agreement within the meaning of s7 of the Commercial Arbitration Act 2013 defendant sought order that the parties be referred to arbitration pursuant to s8(1) of the
Commercial Arbitration Act 2013 and proceeding be stayed pursuant to r16(g) of the Uniform
Civil Procedure Rules 1999 - whether cl11 constitutes an arbitration agreement - cl11 was not
arbitration agreement because clause did not require that parties submit to arbitration - cl11 was
not arbitration agreement as clause did not require that 'single arbitrator' engage in arbitration cl11 was not arbitration agreement as clause contemplated other dispute settlement methods
being agreed upon by parties, and contemplated possibility that parties were unable to resolve
differences through Australian Commercial Disputes Centre - cl11 contemplated possibility of
arbitration but there was no express agreement to submit dispute to arbitration - application
dismissed.
Lin & Anor v Lee
[From Benchmark Tuesday, 21 June 2022]
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Poem for Friday
“Hope” is the thing with feathers (314)
By: Emily Dickinson (10 December, 1830 – 15 May, 1886)
Hope” is the thing with feathers That perches in the soul And sings the tune without the words And never stops - at all And sweetest - in the Gale - is heard And sore must be the storm That could abash the little Bird
That kept so many warm I’ve heard it in the chillest land And on the strangest Sea Yet - never - in Extremity,
It asked a crumb - of me.
Emily Dickinson https://en.wikipedia.org/wiki/Emily_Dickinson
Emily Dickinson Museum https://en.wikipedia.org/wiki/Emily_Dickinson_Museum
“Hope” is the thing with feathers, sung by Nazareth College Treble Choir, Linehan Chapel, Nazareth
College https://www.youtube.com/watch?v=gDlSo4hEzmE
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