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 Executive Summary (1 minute read)

Pinnacle Runway Pty Ltd v Triangl Limited (FCA) - trade mark - evidence - claim of
infringement of trade mark - cross-claim seeking cancellation of trade mark's registration - claim
and cross-claim dismissed

Barkat v Roads and Maritime Services (NSWCA) - land and environment - compulsory
acquisition of land - objection to compensation sum - appeal dismissed

Boscolo v NSW Land and Housing Corporation (NSWCA) - leases and tenancies - dismissal
of appeal against termination of applicant's residential tenancy agreement - summons for leave
to appeal dismissed

NWA Realty Pty Ltd v Christou (NSWSC) - contract - lease - plaintiff had accepted
defendants' offer made under 'first right of refusal in lease - defendants required to enter
contract for sale of land - judgment for plaintiff

National Australia Bank Limited v Human Group Pty Ltd (NSWSC) - stay - first and second
defendants sought 'temporary stay' of present proceedings pending criminal proceedings'
determination - stay granted with respect to second defendant

Di Falco v Emirates (No 2) (VSC) - aviation - strict liability - flight passenger fractured ankle
when she fainted at 'bathroom doorway' - defendant not liable - claim dismissed
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Lake v GBST Holdings Limited (QSC) - contract - employment law - consumer law - claim
against former employer for 'wrongful purported termination' of employment - judgment for
plaintiff - counterclaim dismissed

Anderson v Commissioner of Highways (SASCFC) - compulsory acquisition of land -
compensation - separate question - psychiatric injury outside compensation's scope - appeal
dismissed

Kilmaley Investments Pty Ltd v City of Wanneroo (WASCA) - compulsory acquisition of land
- two appeals - objection to amount of compensation - objection to costs orders - appeals
dismissed

Commonwealth Bank of Australia v PBT (WA) Pty Ltd (WASC) - corporations - application
for leave to represent company, suspension of 'property (seizure and delivery) order' and default
judgment's suspension - application dismissed

 Summaries With Link (Five Minute Read) 

Pinnacle Runway Pty Ltd v Triangl Limited [2019] FCA 1662
Federal Court of Australia
Murphy J
Trade mark - applicant designed, manufactured, supplied and sold clothing under registered
trade mark ('DELPHINE Trade Mark') - second respondent designed, manufactured, supplied
and sold swimwear under registered trade mark ('TRIANGL Trade Mark') - applicant contended
second respondent infringed its mark - second respondent cross-claimed, contending applicant
was not first to use DELPHINE Trade Mark and thus that mark's registration should be
cancelled - 'lost sales' damages - hearsay evidence - 'business records exemption' - ss88, 120
&126(2) Trade Marks Act 1995 (Cth) - ss59, 126(2), 135 & 136 Evidence Act 1995 (Cth) - held:
claim and cross-claim failed.
Pinnacle
[From Benchmark Monday, 14 October 2019]

Barkat v Roads and Maritime Services [2019] NSWCA 240
Court of Appeal of New South Wales
Leeming JA; Emmett & Simpson AJJA
Land and environment - compulsory acquisition of land - appeal concerned compensation to be
paid to appellants' as result of respondent's compulsory acquisition of land - appellants rejected
sum of compensation offered by Valuer-General - appellants, in Land and Environment Court,
brought proceedings under s66 Land Acquisition (Just Terms Compensation) Act 1991 (NSW) -
appellants, under s57(1) Land and Environment Court Act 1979 (NSW), appealed against
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primary judge's decision - whether erroneous conclusion that land's acquisition was for 'purpose
intrinsically connected' with draft Parramatta Road Urban Transformation Strategy - whether
failure to adhere to 'proper valuation principles' - whether potential for land's rezoning
unreasonably ignored - held: appeal dismissed.
View Decision
[From Benchmark Tuesday, 15 October 2019]

Boscolo v NSW Land and Housing Corporation [2019] NSWCA 246
Court of Appeal of New South Wales
Meagher JA; Emmett AJA
Leases and tenancies - Appeal Panel of Civil and Administrative Tribunal of New South Wales
dismissed applicant's appeal against termination of applicant's residential tenancy agreement
under s109 Residential Tenancies Act 2010 (NSW) (RT Act) - applicant sought to appeal -
whether primary judge 'arguably erred' in dismissing application for leave to appeal on basis
appeal had â&#128;&#156;negligible prospects of successâ&#128;&#157; - whether denial of
procedural fairness - whether erroneous rejection of argument that s109 had no application to
tenancy agreement - allegation by applicant that premises 'uninhabitable' due to respondent's
breach of tenancy agreement - held: summons seeking leave to appeal dismissed.
View Decision
[From Benchmark Tuesday, 15 October 2019]

NWA Realty Pty Ltd v Christou [2019] NSWSC 1364
Supreme Court of New South Wales
Fagan J
Contract - leases and tenancies - parties entered lease - plaintiff was lessee - defendants were
lessor - lease contained 'first right of refusal' - plaintiff contended it accepted offer which
defendants made under the first right of refusal (offer) and that defendants were thus 'bound to
sell' property to plaintiff - plaintiff sought specific performance of 'alleged agreement for sale' -
whether plaintiff, by making counter-offer, had rejected defendants' offer prior to date on which
plaintiff claimed it accepted the offer - whether first right of refusal unavailable to plaintiff - held:
offer was not rejected by plaintiff prior to date accepted offer - judgment for plaintiff - defendants
required to enter contract for sale of land 'on certain terms'.
View Decision
[From Benchmark Wednesday, 16 October 2019]

National Australia Bank Limited v Human Group Pty Ltd [2019] NSWSC 1404
Supreme Court of New South Wales
Henry J
Stay - second defendant was facing charges in criminal proceedings - in present proceedings
plaintiff claimed second defendant and first defendant (defendants) 'engaged in a fraudulent
scheme' which resulted in loss to plaintiff - facts in present proceedings overlapped with facts
allegedly giving rise to criminal proceedings - defendants, under s67 Civil Procedure Act 2005
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(NSW) sought 'temporary stay' of present proceedings pending criminal proceedings'
determination - principles applicable to civil proceeding's stay - Australian Securities and
Investments Commission v Australia and New Zealand Banking Group Limited [2019] FCA 964
- 'right to silence' - 'privilege against self-incrimination' - held: Court granted temporary stay of
proceedings against second defendant - stay refused concerning first defendant - plaintiff
entitled to use Court's processes to access documents 'produced under subpoena'.
View Decision
[From Benchmark Friday, 18 October 2019]

Di Falco v Emirates (No 2) [2019] VSC 654
Supreme Court of Victoria
Forbes J
Aviation - plaintiff flight passenger fractured ankle when she fainted at 'bathroom doorway' -
plaintiff claimed she fainted due to dehydration - plaintiff sued defendant - plaintiff claimed she
had requested water on plane but water not provided - whether Civil Aviation (Carriers’ Liability)
Act 1959 (Vic) (Carriers' Act) applied to claim - . whether ‘accident’ under Carriers’ Act had
occurred - if 'accident' had occurred, whether accident had caused plaintiff's 'fall and fracture' -
whether defendant liable for plaintiff's injury under s9E Carriers’ Act - whether ‘accident’ within
definition contained in Article 17 of The Convention for the Unification of Certain Rules for
International Carriage by air, done at Montreal ('Montreal Convention') had occurred, resulting in
strict liability of carrier - held: no 'accident' within definition contained in Article 17 Montreal
Convention had occurred - defendant not liable - claim dismissed.
Di Falco
[From Benchmark Thursday, 17 October 2019]

Lake v GBST Holdings Limited [2019] QSC 253
Supreme Court of Queensland
Douglas J
Contract - employment law - consumer law - plaintiff was former CEO of defendant employer -
plaintiff sued defendant for employment's 'wrongful purported termination' - defendant had
terminated employment on basis applicant breached 'share trading policy' and caused
subsidiary of defendant to enter lease to plaintiff's advantage 'without authority' and without
Board's 'prior approval' - plaintiff claimed damages contractual breach or under s236 Sch 2 
Competition and Consumer Act 2010 (Cth) - defendant counterclaimed against applicant under
ss1043L & 1317H Corporations Act 2001(Cth) for alleged insider trading and for causing
subsidiary's entry into lease which ought to have been lease for plaintiff personally - held:
plaintiff succeeded on claims of contractual breach and for misleading and deceptive conduct -
judgment for plaintiff - counterclaim dismissed.
Lake
[From Benchmark Tuesday, 15 October 2019]

Anderson v Commissioner of Highways [2019] SASCFC 119
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Full Court of the Supreme Court of South Australia
Kelly, Blue & Stanley JJ
Compulsory acquisition of land - compensation - separate question - Commissioner of
Highways, under Land Acquisition Act 1969 (SA) (Land Acquisition Act), acquired land in which
appellant had interest - appellant contended he was psychiatrically injured due to acquisition
and sought compensation - appellant referred question to Court - question was whether
psychiatric injury was compensable as loss under s22B Land Acquisition Act qualified by
compensation principles in s25 Land Acquisition Act - question answered in the negative -
appellant appealed - statutory construction - held: psychiatric injury outside compensation's
scope - appeal dismissed.
Anderson
[From Benchmark Monday, 14 October 2019]

Kilmaley Investments Pty Ltd v City of Wanneroo [2019] WASCA 156
Court of Appeal of Western Australia
Murphy, Beech & Pritchard JJA
Compulsory acquisition of land - two appeals - in one appeal 'Kilmaley', pursuant to s241 Land
Administration Act 1997 (WA) (Land Administration Act), appealed concerning amount of
compensation awarded by primary judge in respect of land's compulsory acquisition - Kilmaley
contended compensation amount 'should have been higher' ('substantive appeal') - in other
appeal 'City' appealed against costs orders ('costs appeal') - whether erroneous findings
concerning 'permissible uses' of 'unaffected situation' - valuation of lot 'in unaffected state' -
'severance/injurious affection' claim - 'assignability' of compensation entitlement - statutory
construction - s208 Land Administration Act - O24A r10 Rules of the Supreme Court 1971(WA) -
appeals dismissed.
Kilmaley
[From Benchmark Wednesday, 16 October 2019]

Commonwealth Bank of Australia v PBT (WA) Pty Ltd [2019] WASC 365
Supreme Court of Western Australia
Smith J
Corporations - first defendant and 'second named second defendant' sought that second
defendant be granted leave to represent first defendant, suspension of 'property (seizure and
delivery) order' and default judgment's suspension - whether 'exceptional circumstances' -
whether Court had power to dispense with requirements of O4 r3(2) Rules of the Supreme
Court 1971 (WA) - whether Court had jurisdiction to suspend 'property (seizure and delivery)
order - whether 'reasonable prospects of success' on appeal - Civil Judgments Enforcement Act
2004 (WA) - Tomcsanyi v National Australia Bank Ltd [2019] WASCA 154 - held: application
dismissed.
Commonwealth
[From Benchmark Monday, 14 October 2019]
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 Fairy-Land

BY:EDGAR ALLAN POE

Dim vales—and shadowy floods— 
And cloudy-looking woods, 
Whose forms we can’t discover 
For the tears that drip all over: 
Huge moons there wax and wane— 
Again—again—again— 
Every moment of the night— 
Forever changing places— 
And they put out the star-light 
With the breath from their pale faces. 
About twelve by the moon-dial, 
One more filmy than the rest 
(A kind which, upon trial, 
They have found to be the best) 
Comes down—still down—and down 
With its centre on the crown 
Of a mountain’s eminence, 
While its wide circumference 
In easy drapery falls 
Over hamlets, over halls, 
Wherever they may be— 
O’er the strange woods—o’er the sea— 
Over spirits on the wing— 
Over every drowsy thing— 
And buries them up quite 
In a labyrinth of light— 
And then, how, deep! —O, deep, 
Is the passion of their sleep. 
In the morning they arise, 
And their moony covering 
Is soaring in the skies, 
With the tempests as they toss, 
Like—almost any thing— 
Or a yellow Albatross. 
They use that moon no more 
For the same end as before, 
Videlicet, a tent— 
Which I think extravagant: 
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Its atomies, however, 
Into a shower dissever, 
Of which those butterflies 
Of Earth, who seek the skies, 
And so come down again 
(Never-contented things!) 
Have brought a specimen 
Upon their quivering wings. 
 
EDGAR ALLAN POE
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