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CIVIL (Insurance, Banking, Construction & Government)
 Executive Summary (1 minute read)

Probuild Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd (HCA) - security of
payments - Building and Construction Industry Security of Payment Act 1999 (NSW) ousted
Supreme Court of New South Wales’ jurisdiction to quash adjudicator’s determination for non-
jurisdictional error of law on the face of the record - appeal dismissed

Maxcon Constructions Pty Ltd v Vadasz (HCA) - security of payments - Building and
Construction Industry Security of Payment Act 2009 (SA) ousted Supreme Court of South
Australia’s jurisdiction to quash adjudicator’s determination for non-jurisdictional error of law on
the face of the record - no error in adjudicator’s determination that subcontract’s retention
provisions were "pay when paid provisions" - appeal dismissed

Australian Building and Construction Commissioner v Construction, Forestry, Mining
and Energy Union (HCA) - judge empowered by s545(1) Fair Work Act 2009 (Cth) to order
union not to ‘indemnify a union official against a pecuniary penalty imposed’ under s546 of the
Act - s546 contained implied power to order union official not to ‘seek or accept indemnity or
contribution from union’ in relation to pecuniary penalty - appeal allowed

Meat & Livestock Australia Limited v Cargill, Inc (FCA) - patents - appeal against challenge
to application which was unsuccessful except on one ground - appeal allowed in part

Brendas v Genter (NSWCA) - evidence - personal property - no error in primary judge’s
decision that appellants did not establish claim for immediate possession - appeal dismissed
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Metro North Hospital and Health Service v Pierce (NSWCA) - negligence - medical
negligence - worsening of epilepsy following procedure at hospital - breach of duty admitted -
causation established - appeal and cross-appeal dismissed

NB2 Pty Ltd v P.T. Ltd (NSWCA) - consumer law - leases and tenancies - guarantee - appeal
against judgment in landlord’s favour - tenants did not establish misleading and deceptive
representations by landlords - challenge to quantum of damages failed - appeal dismissed

Ipstar Australia Pty Ltd v APS Satellite Pty Ltd (NSWCA) - consumer law - contract -
unconscionable conduct - defective goods - appeal against decision in respondent’s favour
dismissed

Bagshaw v Director of Public Prosecutions (NSW) (NSWCA) - administrative law -
application for judicial review of decision permitting applicant to withdraw appeal against
severity of sentences which Local Court imposed - summons dismissed

Pacific International Insurance Co Ltd v Walsh (NSWCA) - insurance - General & Public
Liability insurance policy - Professional Indemnity insurance policy - exclusion clauses did not
operate - insurer’s appeal dismissed

Spata v Tumino (NSWCA) - wills and estates - succession - rejection of appellant’s eligibility
on basis ‘dependency’ on deceased was not established - appeal and cross-appeal dismissed

Estate Hemmes; Cameron v Mead (NSWSC) - succession - family provision - plaintiff son of
deceased from extramarital relationship granted 1.75 million dollar legacy from deceased’s
notional estate

Re White; Montgomery & Anor v Taylor (VSC) - wills and estates - succession - probate of
informal computer will granted

BSA Ltd v Victorian WorkCover Authority & Ors (VSC) - workers compensation - WorkCover
- challenge to determination that worker was ‘deemed worker of BSA and that BSA was
worker’s employer - appeal dismissed

In the Will of Thomas Henry Finch (dec’d) (QSC) - wills and estates - succession - extension
of time to apply for rectification of will granted - will not rectified in terms sought - declaration

Coal Hub Pty Ltd v NSL Consolidated Ltd [No 4] (WASC) - contract - tenant acquisition
agreement - breach of implied term - company’s assignment of interest to plaintiff ineffective -
plaintiff entitled to nominal damages

Page 2



Conservation Council of Western Australia (Inc) v The Hon Stephen Dawson
MLC (WASC) - environment and planning - challenged to Minister’s statement under
s45 Environmental Protection Act 1986 (WA) failed - proceedings dismissed

Sangare v Northern Territory of Australia (NTSC) - defamation - conceded defamatory
imputations - imputations protected from liability by s27 Defamation Act 2006 (NT) and by
defence of qualified privilege

 Summaries With Link (Five Minute Read) 

Probuild Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd [2018] HCA 4
High Court of Australia
Kiefel CJ; Bell, Gageler, Keane, Nettle, Gordon & Edelman JJ
Security of payments - appeal concerned sole question whether scheme which Building and
Construction Industry Security of Payment Act 1999 (NSW) (Security of Payment Act)
established in respect of progress payments, ousted Supreme Court of New South Wales’
jurisdiction to quash adjudicator’s determination for error of law on the face of the record -
whether judicial review excluded for non-jurisdictional error - held: Security of Payment Act
ousted Supreme Court of New South Wales’ jurisdiction to quash determination for error of law
on the face of the record - appeal dismissed.
Probuild Constructions
[From Benchmark Thursday, 15 February 2018]

Maxcon Constructions Pty Ltd v Vadasz [2018] HCA 5
High Court of Australia
Bell, Gageler, Keane, Nettle, Gordon & Edelman JJ
Security of payments - contract - adjudicator determined that a subcontract’s retention
provisions were "pay when paid provisions" under Building and Construction Industry Security of
Payment Act 2009 (SA) (Security of Payment Act) and appellant builder not permitted to deduct
amount from progress payment due to first respondent subcontractor - primary judge dismissed
judicial review application - Full Court of the Supreme Court dismissed appeal - appellant
contended Supreme Court had jurisdiction to quash determination for a non-jurisdictional error
of law on the face of the record, and contended adjudicator had made jurisdictional error - held:
adjudicator did not make error of law - appeal dismissed - notice of contention upheld - Security
of Payment Act, like Building and Construction Industry Security of Payment Act 1999 (NSW),
ousted Supreme Court's jurisdiction to quash determination for non-jurisdictional error of law on
face of the record
Maxcon
[From Benchmark Thursday, 15 February 2018]

Australian Building and Construction Commissioner v Construction, Forestry, Mining
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and Energy Union [2018] HCA 3
High Court of Australia
Kiefel CJ; Gageler, Keane, Nettle & Gordon JJ
Industrial law - appeal initially concerned question whether judge empowered by s545(1) Fair
Work Act 2009 (Cth) to order that union ‘shall not indemnify a union official against a pecuniary
penalty imposed on that union official’ under s546 of the Act (initial question) - at hearing
question arose whether it was open to appellant to contend there was implied power in s546 to
order union official not to ‘seek or accept indemnity or contribution from union’ in relation to
pecuniary penalty - statutory construction - held: initial question answered in the negative - s546
contained implied power contended for - appeal allowed.
Australian Building and Construction Commissioner
[From Benchmark Thursday, 15 February 2018]

Meat & Livestock Australia Limited v Cargill, Inc [2018] FCA 51
Federal Court of Australia
Beach J
Patents - first appellant was ‘marketing and research body’ under Australian Meat and Live-
stock Industry Act 1997 (Cth) - second appellant invested in dairy industry research - first and
second respondents were co-applicants of Australian patent application (253 Application),
involving ‘method claims’ for identification of ‘trait of a bovine subject from a nucleic acid
sample of that subject’ - appellants opposed application - appellants unsuccessful except on
one ground of lack of clarity and an aspect of ‘manner of manufacture’ affecting one claim -
appellants appealed - Patents Act 1990 (Cth) - held: aspects ofclaims deficient for lack of clarity;
‘failure to define the invention’ and lack of utility - appeal allowed in part.
Meat & Livestock
[From Benchmark Wednesday, 14 February 2018]

Brendas v Genter [2018] NSWCA 8
Court of Appeal of New South Wales
Basten & Payne JJA; Sackville AJA
Evidence - personal property - ’critical issue’ in proceedings was whether plaintiffs proved that
appellants and receivers entered agreement by which certain assets of corporation (Kenoss)
were transferred to appellants or appellants had right to immediate possession by subrogation -
primary judge found that, in absence of evidence, appellants failed to establish right in assets -
primary judge found claim failed - appeal concerned certain oral evidence - appellants
contended that evidence established their right of immediate possession - Pt 3.4 Evidence Act
1995 (NSW) - held: no error in primary judge’s decision that appellants had not made out right
to immediate possession - appeal dismissed.
View Decision
[From Benchmark Monday, 12 February 2018]

Metro North Hospital and Health Service v Pierce [2018] NSWCA 11
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Court of Appeal of New South Wales
Macfarlan, Payne & White JJA
Negligence - medical negligence - respondent/cross-appellant sufferer of epilepsy underwent
procedure (telemetry testing) at appellant’s hospital - respondent/cross-appellant brought claim
in negligence against Hospital for conducting of the telemetry testing - appellant admitted
breach of duty but contended that any increased burden of respondent/cross-appellant’s
epilepsy was not caused or materially contributed to by its negligence - primary judge found in
respondent/cross-appellant’s favour - primary judge awarded damages of $1,672,790.75 -
whether primary judge justified in finding respondent/cross-appellant suffering ’progressively
deteriorating condition’ - whether conclusion that burden of epilepsy worsened after procedure
was justified by evidence - whether conclusion justified that Hospital’s negligence ’caused or
materially contributed to’ worsening, ’going beyond a natural deterioration’ - whether
erroneous assessment of damages - appeal and cross-appeal dismissed.
View Decision
[From Benchmark Thursday, 15 February 2018]

NB2 Pty Ltd v P.T. Ltd [2018] NSWCA 10
Court of Appeal of New South Wales
Macfarlan, Meagher & Gleeson JJA
Consumer law - first appellant tenant entered five year lease of shop from respondent owners
(landlords) - parties entered 10 year lease after previous lease expired - second and third
appellants were directors of the first appellant - second and third appellants guaranteed first
appellant’s obligations under lease - there were defaults by first appellant - landlords
terminated lease - landlords sued appellants for rent and damages - appellants contended
landlords engaged in misleading and deceptive conduct during negotiations or acted
unconscionably - appellants contended landlords contravened Trade Practices Act 1974 (Cth)
and Retail Leases Act 1994 (NSW) - primary judge found in landlords’ favour - whether alleged
misleading and deceptive representations made - challenge to quantum of damages - held:
appeal dismissed.
View Decision
[From Benchmark Thursday, 15 February 2018]

Ipstar Australia Pty Ltd v APS Satellite Pty Ltd [2018] NSWCA 15
Court of Appeal of New South Wales
Bathurst CJ, Beazley P & Leeming JJ
Consumer law - appellant wholesaler of broadband services and respondent
telecommunications carrier entered agreement under which appellant sold bandwidth to
respondent at ’price per megabytes per second’ (Mbps) per month - there were three
variations on agreement - respondent claimed price increase in third variation ’Second
Addendum’ involved conduct contravening s22 Australian Consumer Law and that it suffered
loss and damage - respondent claimed damages or sought variation of Second Addendum -
respondent also claimed that equipment appellant provided was defective and appellant was
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obliged to indemnify it for loss under Trade Practices Act 1974 (Cth) and Australian Consumer
Law  - primary judge found in respondent’s favour on claims both for unconscionability and
defective goods - appellant appealed - challenges to finding of unconscionable conduct,
assessment of compensation, and width of defective goods claim - held: appeal dismissed.
View Decision
[From Benchmark Friday, 16 February 2018]

Bagshaw v Director of Public Prosecutions (NSW) [2018] NSWCA 14
Court of Appeal of New South Wales
McColl & Payne JJA; Sackville AJA
Administrative law - applicant sought judicial review of decision of District Court permitting him
to withdraw appeal against severity of sentences which Local Court had imposed - which District
Court judge had "opened the case up" so that he was hearing not only ’severity appeal’ but
also conviction appeal - whether denial of procedural fairness - ’Parker warning’ - termination
of cross-examination of police officer by applicant - held: no jurisdictional error established
warranting Court’s intervention - appeal dismissed.
View Decision
[From Benchmark Friday, 16 February 2018]

Pacific International Insurance Co Ltd v Walsh [2018] NSWCA 9
Court of Appeal of New South Wales
Macfarlan, Leeming & White JJA
Insurance - General & Public Liability insurance policy - Professional Indemnity insurance policy
- appeal arising from claim in negligence against company (second respondent) and company’s
principal (first respondent) in respect of building inspection report’s preparation - respondents
cross-claimed against appellant insurer - negligence claim was successful - appellant appealed
from judgments which found it liable to indemnify respondents - operation of exclusion clauses -
exclusion of liability for negligence ’in providing professional advice or services’ - exclusion for
liability arising from "Any Personal Injury or Property Damage" - construction of ’Professional
Indemnity wording’ and ’General & Public Liability wording’ - held: exclusions did not operate -
appeal dismissed
View Decision
[From Benchmark Friday, 16 February 2018]

Spata v Tumino [2018] NSWCA 17
Court of Appeal of New South Wales
Macfarlan & Payne JJA; Sackville AJA
Wills and estates - succession - appellant was stepson of deceased - respondents were
deceased’s nephew and niece - deceased left estate to respondents - appeal and cross-appeal
arising from decision in which primary judge rejected appellant’s eligibility for provision from
deceased’s estate on basis ’dependency’ on deceased was not established - Succession Act
2006 (NSW) - ’wholly or partially dependent’ - adequacy of provision - whether circumstances
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warranting making of application - held: appeal and cross-appeal dismissed.
View Decision
[From Benchmark Friday, 16 February 2018]

Estate Hemmes; Cameron v Mead [2018] NSWSC 85
Supreme Court of New South Wales
Lindsay J
Succession - family provision - plaintiff sought family provision pursuant to Ch 3 Succession Act
2006 (NSW) from deceased father’s notional estate - plaintiff was born to woman with whom
deceased had had an extramarital relationship - defendants conceded deceased was
’irrebuttably presumed’ to be plaintiff’s father - deceased had not permitted any social
relationship with plaintiff - defendants opposed order, contending that deceased had made
adequate provision for plaintiff during his lifetime by child support payments, that deceased had
no relationship with plaintiff ’beyond bare paternity’, and that plaintiff was ’healthy adult’ who
should make ’his own way in life’ - size of estate - ’moral duty’ - testamentary freedom - held:
plaintiff granted $1.75 million legacy.
View Decision
[From Benchmark Wednesday, 14 February 2018]

Re White; Montgomery & Anor v Taylor [2018] VSC 16
Supreme Court of Victoria
McMillan J
Wills and estates - succession - deceased took his own life - defendants were deceased’s
domestic partner, his children with defendant and child from previous relationship - plaintiffs
were deceased’s sister and husband of deceased’s sister - plaintiffs sought grant of probate of
informal computer will under s9 Wills Act 1997 (Vic) - defendants contended deceased lacked
testamentary capacity when making will and did not intend it to be his will - held: deceased,
when he typed informal will, had testamentary capacity and intended it to be his will - probate
granted.
Re White
[From Benchmark Tuesday, 13 February 2018]

BSA Ltd v Victorian WorkCover Authority & Ors [2018] VSC 46
Supreme Court of Victoria
McDonald J
Workers compensation - WorkCover - worker injured while performing work for company
(Cloudless) which was a registered employer under Workplace Injury Rehabilitation and
Compensation Act 2013 (Vic) - work was performed pursuant to contract between Cloudless
and company (BSA) - Cloudless had been issued certificate of insurance by insurer (Allianz) -
worker was Cloudless’s sole employee and director - Allianz rejected worker’s injury claim
lodged by worker with Allianz against policy of Cloudless - Allianz accepted worker’s injury
claim against policy of BSA on basis worker was deemed to be a worker of BSA - BSA sought
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to set aside Victorian WorkCover Authority’s determination that worker was a ‘deemed worker’
of BSA and that BSA was worker’s employer - primary issue whether Cloudless, in providing
services to BSA, was carrying on ‘independent trade or business’ under the Act - held:
Cloudless was not carrying on independent trade or business under the Act - appeal dismissed.
BSA
[From Benchmark Thursday, 15 February 2018]

In the Will of Thomas Henry Finch (dec’d) [2018] QSC 16
Supreme Court of Queensland
Lyons SJA
Wills and estates - succession - deceased died in 2014 - disputes arose concerning
construction of will and whether it should be rectified - application for extension of time to apply
to seek rectification of will, for rectification of will, and declaration - application for construction of
will - whether clerical error - whether will carried out deceased’s instructions - construction of
will - admissibility of affidavit - Succession Act 1981 (Qld) - extension of time granted - will did
not give effect to deceased’s instructions thus did not carry out deceased’s instructions - Will
rectified - rectification of will not granted in terms sought - declaration made.
In the Will of Thomas Henry Finch
[From Benchmark Friday, 16 February 2018]

Coal Hub Pty Ltd v NSL Consolidated Ltd [No 4] [2018] WASC 41
Supreme Court of Western Australia
Banks-Smith J
Contract - company (Birmanie) owned applications for coal exploration permits and rights in
relation to tenements - Birmanie, by tenant acquisition agreement, sold assets to defendant
company (NSL) - certain tranches payable on NSL’s establishment of ‘JORC Inferred or
Indicated coal resources’ - not possible to establish JORC Inferred or Indicated coal resources
without drilling - NSL contended it ‘did not obtain unfettered access to tenements’ - plaintiff
contended defendant ‘engineered a delay’ in obtaining unfettered access’ - Birmanie alleged
defendant repudiated agreement and that Birmanie accepted repudiation and terminated
agreement - Birmanie sought damages - Birmanie assigned its interests to plaintiff - validity of
assignment - implied terms - whether breach of contract - whether repudiation - held:
Birmanie’s assignment was ineffective - defendant had breached implied term of agreement by
delays but its conduct was not repudiatory - plaintiff entitled to nominal damages.
Coal Hub
[From Benchmark Wednesday, 14 February 2018]

Conservation Council of Western Australia (Inc) v The Hon Stephen Dawson MLC [2018]
WASC 34
Supreme Court of Western Australia
Martin CJ
Environment and planning - Minister for the Environment published statement under s45 
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Environmental Protection Act 1986 (WA) that there had been agreement, subject to specified
conditions, for second respondent, to mine uranium ore from deposit - applicants challenged
validity of statement - respondents conceded second applicants had standing - unnecessary to
make determination as to first applicant’s standing - held: statement and agreement were not
’otherwise than in accordance with’ Minister’s decision on appeal against assessment report
of Environmental Protection Authority - conditions in statement not invalid - proceedings
dismissed.
Conservation Council
[From Benchmark Wednesday, 14 February 2018]

Sangare v Northern Territory of Australia [2018] NTSC 5
Supreme Court of the Northern Territory
Grant CJ
Defamation - claim arising from Ministerial Briefing which plaintiff alleged was ‘fabricated to
make it appear’ he provided Department with false and misleading information concerning
immigration status and that he was ‘of bad character’ and dishonest - defendant conceded
imputations were defamatory - malice - issue estoppel - whether Minister had interest in having
information concerning plaintiff’s conduct and employment - whether Departmental employees
reasonably made publication in belief that Minister had that interest - held: publication of
defamatory imputations protected from liability under s27 Defamation Act 2006 (NT) and by
defence of qualified privilege - judgment for defendant - action dismissed.
Sangare
[From Benchmark Tuesday, 13 February 2018]

CRIMINAL
 Executive Summary 

Katsis v R (NSWCCA) - criminal law - sexual intercourse - murder - appeal against sentences
dismissed

DPP v Cooper (VSCA) - criminal law - murder - aggravated burglary - theft - appeal against
sentences allowed on grounds of manifest inadequacy

 Summaries With Link 

Katsis v R [2018] NSWCCA 9
Court of Criminal Appeal of New South Wales
Hoeben CJ at CL, Schmidt & Campbell JJ
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Criminal law - sexual intercourse without consent - murder - sentence appeal - applicant was
sentenced to 6 years in prison for sexual intercourse without consent and 20 years in prison for
murder with non-parole period of 15 years - applicant contended judge erroneously took into
account as aggravating factor that ’the victim was vulnerable’, erroneously applied principles
concerning sentencing for historical offences, erroneously found no special circumstances
justifying ’downward adjustment’ of ratio in s44 Crimes (Sentencing Procedure) Act 1999
(NSW), erroneously failed to assess applicant’s moral culpability taking into account his
upbringing, and erroneously failed to take into account that applicant was ’a person to be
regarded as a person of good character’ - Crimes Act 1900 (NSW) - Probation and Parole Act
1983 (NSW) - held: grounds of appeal not made out - appeal dismissed
View Decision

DPP v Cooper [2018] VSCA 21
Court of Appeal of Victoria
Weinberg, Priest & Beach JJ
Criminal law - murder - aggravated burglary - theft - sentence appeal - respondent pleaded
guilty to murder, aggravated burglary and theft - respondent sentenced to total effective
sentence of 16 years with 13 year non-parole period - Director of Public Prosecutions appeal
against sentence - manifest inadequacy - specific deterrence - ‘serious example’ - order for
cumulation - held: Court agreed with DPP’s central contention, which was that ‘overall
sentence’ was manifestly inadequate - individual sentences, total effective sentence and non-
parole period were manifestly inadequate - appellant allowed - respondent resentenced to 24
years in prison with non-parole period of 20 years.
DPP

Page 10

https://www.caselaw.nsw.gov.au/decision/5a7d1464e4b058596cbae19c
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSCA/2018/21.html


 To a Friend who sent me some Roses
By: John Keats
As late I rambled in the happy fields,      
   What time the sky-lark shakes the tremulous dew         
   From his lush clover covert;—when anew         
Adventurous knights take up their dinted shields:
I saw the sweetest flower wild nature yields,               
   A fresh-blown musk-rose; ‘twas the first that threw      
   Its sweets upon the summer: graceful it grew  
As is the wand that queen Titania wields.            
And, as I feasted on its fragrancy,           
   I thought the garden-rose it far excell’d:                   
But when, O Wells! thy roses came to me           
   My sense with their deliciousness was spell’d:  
Soft voices had they, that with tender plea          
   Whisper’d of peace, and truth, and friendliness unquell’d.
https://en.wikipedia.org/wiki/John_Keats
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