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CIVIL (Insurance, Banking, Construction & Government)
Executive Summary (1 minute read)

Australian Competition and Consumer Commission v Domain Name Corp Pty Ltd (FCA) -
consumer law - ‘unsolicited hard copy notices’ - conduct contravening Competition and
Consumer Act 2010 (Cth) - agreement on pecuniary penalties, injunctions, and ‘disqualification
order’ - declaratory relief disputed - relief sought appropriate - declaratory relief and orders
granted (IB C G)

Kraft Foods Group Brands LLC v Bega Cheese Limited (No 6) (FCA) - pleadings -
application to amend statement of claim on trial hearing’s fourth day granted - respondent
granted time sought to prepare defence (I B C G)

Mahmoud El Ali v JGYM Pty Ltd (NSWSC) - contract - corporations - construction of deed of
settlement and release with liquidators of company - construction resolved in plaintiff’'s favour
(BCI1G)

Application by the Commissioner of the Australian Federal Police (NSWSC) - judgments
and orders - proceeds of crime - Commissioner sought to forfeit property to Commonwealth -
consent order granted (B C | G)

Gruenewald by his tutor Gruenewald v Chalhoub (NSWSC) - judgments and orders -
approval of settlement - ‘incapacitated plaintiff’ - proceedings arising from motor vehicle
accident - settlement in plaintiff's best interests - settlement approved (B C | G)
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Darwin Food Pty Ltd v Gray (SASCFC) - bankruptcy - liability under guarantee agreement -
‘provable debt’ - contingent liability’ - appeal allowed (B C | G)

Nanosecond Corporation Pty Ltd & Anor v Glen Carron Pty Ltd & Anor (SASC) - evidence
- hearsay - ‘voir dire’ - certain lawfully recorded conversations could be used in proceedings
and were admissible - rulings made (I B C G)

Summaries With Link (Five Minute Read)

Australian Competition and Consumer Commission v Domain Name Corp Pty Ltd [2018]
FCA 1269

Federal Court of Australia

McKerracher J

Consumer law - applicant brought proceedings against respondents in respect of ‘unsolicited
hard copy notices’ - applicant sought declarations that respondents’ conduct contravened
ss18, 29(1)(g) & 29(1)(l) Australian Consumer Law - applicant also sought pecuniary penalties
and other relief - parties agreed on pecuniary penalties, injunctions, and ‘disqualification order’
- declaratory relief disputed - held: Court satisfied respondents’ conduct

contravened Competition and Consumer Act 2010 (Cth) and that relief which applicant sought
was appropriate - declarations and orders made.

Australian Competition and Consumer Commission (I B C G)

Kraft Foods Group Brands LLC v Bega Cheese Limited (No 6) [2018] FCA 1277

Federal Court of Australia

O’Callaghan J

Pleadings - applicants sought to amend statement of claim on trial hearing’s fourth day
concerning subject matter arising from evidence before court - respondent resisted application -
respondent contended that, ,if amendments allowed, it must be allowed to adduce evidence
concerning ‘new matters’ and trial must ‘go off’ until November 2018 at least - s37M Federal
Court of Australia Act 1976 (Cth) - s120 Trade Marks Act 1995 (Cth) - held: Court satisfied that
application was within “the usual tolerances in litigation” - application allowed - respondent
granted sought to prepare its defence.

Kraft (I B C G)

Mahmoud EI Ali v JGYM Pty Ltd [2018] NSWSC 1298

Supreme Court of New South Wales

Pembroke J

Contract - corporations - plaintiff by amended summons sought declarations and orders in
relation to deed of settlement and release with liquidators of company - construction of deed -
effect of clauses of deed concerning 'Bar to further proceedings’ and 'Forbearance’ -
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s477(2)(d) Corporations Act 2001 (Cth) - held: construction of deed resolved in plaintiff's favour
- plaintiff entitled to declarations and orders - Court to refrain from making orders and
declaration for two weeks to allow company to file a cross-claim if wished to do so.

View Decision (B C | G)

Application by the Commissioner of the Australian Federal Police [2018] NSWSC 1302
Supreme Court of New South Wales

Davies J

Judgments and orders - proceeds of crime - plaintiff sought to forfeit property restrained by
Schmidt J - forfeiture under s49 Proceeds of Crime Act 2002 (Cth) - evidence had disclosed two
'possible interested parties’ - one party had consented to forfeiture - other party had not
consented - held: consent order could be made under s316 of the Act where six months had not
elapsed from restraining orders’ date and Court had 'reason to believe’ those affected by

order had consented - Court not satisfied it had reason to believe that the proposed order would
affect other party - Court satisfied to make consent order sought by Commissioner.

View Decision (B C | G)

Gruenewald by his tutor Gruenewald v Chalhoub [2018] NSWSC 1241
Supreme Court of New South Wales

Button J

Judgments and orders - approval of settlement - "incapacitated plaintiff’ - application for
approval of settlement under s76 Civil Procedure Act (NSW) in respect of personal injury
proceedings arising from motor vehicle accident - best interests of plaintiff - size of settlement in
relation to 'maximum claim’ - whether funds management appropriate - expertise of plaintiff's
lawyers - legal costs’ level - held: Court satisfied that settlement was in plaintiff's best interests
- settlement approved.

View Decision (B C | G)

Darwin Food Pty Ltd v Gray [2018] SASCFC 84

Full Court of the Supreme Court of South Australia

Kourakis CL; Blue & Hinton JJ

Bankruptcy - guarantee agreement - appellant entered credit agreement with company (Omnyx)
for supply of goods - respondent director of Omnyx entered guarantee agreement with appellant
for supplies it made to appellant under credit agreement - appellant supplied Omnyx with goods
- receivers and managers appointed to Omnyx and it ceased trading - Omnyx owed amount to
appellant - appellant sought payment from respondent under guarantee - respondent contended
he was released from obligations under guarantee agreement by executing Personal Insolvency
Agreement under Part X Bankruptcy Act 1966 (Cth) - Magistrate found in appellant’s favour -
primary judge reversed decision - whether respondent’s liability under guarantee agreement
was a ‘provable debt’ under s 82(1) Bankruptcy Act - construction of s82 Bankruptcy Act -
whether ‘contingent liability’ under s82(1) Bankruptcy Act - held: appeal allowed.

Darwin (B C | G)
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Nanosecond Corporation Pty Ltd & Anor v Glen Carron Pty Ltd & Anor [2018] SASC 116

Supreme Court of South Australia

Doyle J

Evidence - hearsay - contract - ‘voir dire’ - plaintiffs made claims against defendants including
breach of contract, injurious falsehood, defamation and misleading and deceptive conduct -
plaintiff sought to rely on recordings of conversations in which second plaintiff participated -
defendants opposed use of recordings on basis they were unlawfully made and were hearsay -
whether conversations and ‘meetings’ were ‘private conversations’ under Listening and
Surveillance Devices Act 1972 (SA) (‘Old Act’) and Surveillance Devices Act 2016 (SA) (‘New
Act’) - recordings’ lawfulness - whether recordings were admissible - held: Court granted
permission for use of lawful, but not unlawful recordings - certain of the lawfully recordings were
admissible - rulings made.

Nanosecond (I B C G)

CRIMINAL

Executive Summary
Summaries With Link
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The Complaint of Lisa

By: Algernon Charles Swinburne

There is no woman living that draws breath
So sad as I, though all things sadden her.
There is not one upon life's weariest way
Who is weary as | am weary of all but death.
Toward whom I look as looks the sunflower
All day with all his whole soul toward the sun;
While in the sun's sight | make moan all day,
And all night on my sleepless maiden bed
Weep and call out on death, O Love, and thee,
That thou or he would take me to the dead,
And know not what thing evil | have done
That life should lay such heavy hand on me.

Alas, Love, what is this thou wouldst with me?
What honour shalt thou have to quench my breath,
Or what shall my heart broken profit thee?

O Love, O great god Love, what have | done,
That thou shouldst hunger so after my death?
My heart is harmless as my life's first day:

Seek out some false fair woman, and plague her
Till her tears even as my tears fill her bed:

| am the least flower in thy flowery way,

But till my time be come that | be dead

Let me live out my flower-time in the sun
Though my leaves shut before the sunflower.

O Love, Love, Love, the kingly sunflower!

Shall he the sun hath looked on look on me,
That live down here in shade, out of the sun,
Here living in the sorrow and shadow of death?
Shall he that feeds his heart full of the day
Care to give mine eyes light, or my lips breath?
Because she loves him shall my lord love her
Who is as a worm in my lord's kingly way?

| shall not see him or know him alive or dead;
But thou, | know thee, O Love, and pray to thee
That in brief while my brief life-days be done,
And the worm quickly make my marriage-bed.
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For underground there is no sleepless bed:

But here since | beheld my sunflower

These eyes have slept not, seeing all night and day
His sunlike eyes, and face fronting the sun.
Wherefore if anywhere be any death,

| would fain find and fold him fast to me,

That | may sleep with the world's eldest dead,

With her that died seven centuries since, and her
That went last night down the night-wandering way.
For this is sleep indeed, when labour is done,
Without love, without dreams, and without breath,
And without thought, O name unnamed! of thee.

Ah, but, forgetting all things, shall | thee?
Wilt thou not be as now about my bed
There underground as here before the sun?
Shall not thy vision vex me alive and dead,
Thy moving vision without form or breath?

| read long since the bitter tale of her

Who read the tale of Launcelot on a day,
And died, and had no quiet after death,

But was moved ever along a weary way,
Lost with her love in the underworld; ah me,
O my king, O my lordly sunflower,

Would God to me too such a thing were done!

But if such sweet and bitter things be done,

Then, flying from life, | shall not fly from thee.

For in that living world without a sun

Thy vision will lay hold upon me dead,

And meet and mock me, and mar my peace in death.
Yet if being wroth God had such pity on her,

Who was a sinner and foolish in her day,

That even in hell they twain should breathe one breath,
Why should he not in some wise pity me?

So if | sleep not in my soft strait bed

I may look up and see my sunflower

As he the sun, in some divine strange way.

O poor my heart, well knowest thou in what way
This sore sweet evil unto us was done.
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For on a holy and a heavy day

| was arisen out of my still small bed

To see the knights tilt, and one said to me

"The king," and seeing him, somewhat stopped my breath,
And if the girl spake more, | heard not her,

For only | saw what | shall see when dead,

A kingly flower of knights, a sunflower,

That shone against the sunlight like the sun,

And like a fire, O heart, consuming thee,

The fire of love that lights the pyre of death.

Howbeit | shall not die an evil death

Who have loved in such a sad and sinless way,
That this my love, lord, was no shame to thee.
So when mine eyes are shut against the sun,
O my soul's sun, O the world's sunflower,

Thou nor no man will quite despise me dead.
And dying | pray with all my low last breath
That thy whole life may be as was that day,
That feast-day that made trothplight death and me,
Giving the world light of thy great deeds done;
And that fair face brightening thy bridal bed,
That God be good as God hath been to her.

That all things goodly and glad remain with her,
All things that make glad life and goodly death;
That as a bee sucks from a sunflower

Honey, when summer draws delighted breath,
Her soul may drink of thy soul in like way,

And love make life a fruitful marriage-bed
Where day may bring forth fruits of joy to day
And night to night till days and nights be dead.
And as she gives light of her love to thee,

Give thou to her the old glory of days long done;
And either give some heat of light to me,

To warm me where | sleep without the sun.

O sunflower made drunken with the sun,

O knight whose lady's heart draws thine to her,
Great king, glad lover, | have a word to thee.
There is a weed lives out of the sun's way,

Hid from the heat deep in the meadow's bed,
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That swoons and whitens at the wind's least breath,
A flower star-shaped, that all a summer day

Will gaze her soul out on the sunflower

For very love till twilight finds her dead.

But the great sunflower heeds not her poor death,
Knows not when all her loving life is done;

And so much knows my lord the king of me.

Aye, all day long he has no eye for me;

With golden eye following the golden sun

From rose-coloured to purple-pillowed bed,

From birthplace to the flame-lit place of death,
From eastern end to western of his way.

So mine eye follows thee, my sunflower,

So the white star-flower turns and yearns to thee,
The sick weak weed, not well alive or dead,

Trod underfoot if any pass by her,

Pale, without colour of summer or summer breath
In the shrunk shuddering petals, that have done
No work but love, and die before the day.

But thou, to-day, to-morrow, and every day,

Be glad and great, O love whose love slays me.
Thy fervent flower made fruitful from the sun
Shall drop its golden seed in the world's way,
That all men thereof nourished shall praise thee
For grain and flower and fruit of works well done;
Till thy shed seed, O shining sunflower,

Bring forth such growth of the world's garden-bed
As like the sun shall outlive age and death.

And yet | would thine heart had heed of her

Who loves thee alive; but not till she be dead.
Come, Love, then, quickly, and take her utmost breath.

Song, speak for me who am dumb as are the dead;
From my sad bed of tears | send forth thee,

To fly all day from sun's birth to sun's death

Down the sun's way after the flying sun,

For love of her that gave thee wings and breath,
Ere day be done, to seek the sunflower.
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Algernon Charles Swinburne (5 April 1837 — 10 April 1909)
was an English poet, playwright, novelist, and critic. He
wrote several novels and collections of poetry such as
Poems and Ballads, and contributed to the famous Eleventh
Edition of the Encyclopaedia Britannica
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