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Executive Summary (One Minute Read)
Australian Competition and Consumer Commission v Employsure Pty Ltd (FCA) consumer law - pecuniary penalties - contraventions of ss29(1)(b) and 29(1)(h) of the Australian
Consumer Law - six Google advertisements conveyed misleading or deceptive government
affiliation representation (B C I)
Wilson Pateras Accounting Pty Ltd v Farmer (No 2) (FCA) - High Court and Federal Court no question of principle involved - application to join additional respondents, amend originating
application, and amend statement of claim (B I)
Ogbonna v CTI Logistics Limited (FCA) - bankruptcy - insolvency - defamation - application to
set aside bankruptcy notice - application dismissed (B I)
Seltsam Pty Ltd v Reid (VSCA) - assessment of damages - dust diseases - asbestos Mesothelioma - damages for pain and suffering and loss of amenities - damages awarded
pursuant to Wrongs Act, ss28ID and 28IE (C)
Beno Excavations Pty Ltd v Harlech Enterprises Pty Ltd (ACTSC) - building and
construction - building contracts - payment claims - prerogative relief - administrative law administrative decisions - adjudication decision - jurisdictional error (C)
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HABEAS CANEM
Assail, Assault, Attack
_
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Summaries With Link (Five Minute Read)
Australian Competition and Consumer Commission v Employsure Pty Ltd (No 2) [2021]
FCA 1488
Federal Court of Australia
Griffiths J
Consumer law - pecuniary penalties - contraventions of ss29(1)(b) and 29(1)(h) of the Australian
Consumer Law - six Google advertisements conveyed misleading or deceptive government
affiliation representation - determination of appropriate penalty - deterrence as the central
purpose - civil penalties are not concerned with retribution and rehabilitation but are "primarily if
not wholly protective in promoting the public interest in compliance": - consideration of course of
conduct principle - imposing penalties for multiple contraventions - the "totality" principle - where
multiple separate penalties are to be imposed upon a particular wrongdoer, the totality principle
requires the Court to make a "final check" of the penalties to be imposed on a wrongdoer,
considered as a whole - it will not necessarily result in a reduction - pecuniary penalty of $1
million imposed - application for injunctive relief - where contravening conduct inadvertent and
unlikely to recur.
Australian Competition and Consumer Commission v Employsure Pty Ltd (B C I)
Wilson Pateras Accounting Pty Ltd v Farmer (No 2) [2021] FCA 1477
Federal Court of Australia
Wheelahan J
High Court and Federal Court - no question of principle involved - application to join additional
respondents, amend originating application, and amend statement of claim - where respondents
oppose application - objection to the way in which particular paragraphs were formulated, and
that they were embarrassing - on another, it was contended that there was an insufficient basis
to sustain several allegations, and it was submitted that there was an insufficient basis to justify
the proposed joinder of Mrs Farmer to the proceeding - consideration of proposed amendments
- counsel for the respondents made a number of complaints about the way in which loss and
damage was alleged in the proposed amended statement of claim - "Sibaca Services Conduct"
the basis for alleging breaches of contractual obligations by Mr Farmer and BSCT - identity of
clients alleged to have been serviced by OMW Partners - Ms Chambers and Sur Mon Chemin
inducing breach of contract - OMW Partners inducing breach of contract - misleading and
deceptive conduct - infringement of copyright - leave granted subject to further amendment in
accordance with these reasons.
Wilson Pateras Accounting Pty Ltd (B I)
Ogbonna v CTI Logistics Limited [2021] FCA 1491
Federal Court of Australia
Colvin J
Bankruptcy - insolvency - defamation - application to set aside bankruptcy notice - where
application relied upon existence of counterclaim, set-off or cross-demand being claim in
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defamation for damages - where defamation claim dismissed and attempts to appeal
unsuccessful - where applicant now seeks to rely on claim of fraud, conspiracy and judicial
corruption in rejection of defamation claim as basis to set aside bankruptcy notice - whether
requirements of r2.06 of Federal Court (Bankruptcy) Rules 2016 (Cth) should be dispensed with
- where respondents provided submissions in accordance with case management orders
instead of filing notice of grounds of opposition and supporting affidavit - application dismissed.
Ogbonna (B I)
Seltsam Pty Ltd v Reid [2021] VSCA 326
Supreme Court of Victoria, Court of Appeal
Beach, Kaye and Niall JJA
Tort - appeal - damages - assessment of damages - dust diseases - asbestos - Mesothelioma damages for pain and suffering and loss of amenities - damages awarded pursuant to Wrongs
Act, ss28ID and 28IE - whether assessment of damages of $580,000 for pain and suffering and
loss of amenities manifestly excessive - whether assessment manifestly excessive in light of
amount assessed pursuant to ss28ID and 28IE - relevance of awards in other cases - whether
total amount awarded so high as to demonstrate error - Teubner v Humble (1963) 108 CLR 491;
Planet Fisheries Pty Ltd v La Rosa (1968) 119 CLR 118; Sharman v Evans (1977) 138 CLR
563; Carson v John Fairfax & Sons Ltd (1993) 178 CLR 44; AMACA Pty ltd v King (2011) 35 VR
280, referred to - reasons - adequacy of reasons - proposed appeal having no real prospect of
success - application for leave to appeal refused.
Seltsam Pty Ltd (C)
Beno Excavations Pty Ltd v Harlech Enterprises Pty Ltd (No 2) [2021] ACTSC 296
Supreme Court of the Australian Capital Territory
Mossop J
Application for order - proceeding arose from construction contract entered into between parties
- first respondent made payment claim said to had arisen under contract, but applicant provided
payment schedule which identified that amount to be paid was nil - second respondent
adjudicator determined that full amount claimed by first respondent was payable - applicant
sought prerogative relief against second respondent's decision limited to interpretation of
operation of Building and Construction Industry (Security of Payment) Act 2009 (ACT) s24(4)
and issue estoppel - finding that second respondent incorrectly and impermissibly applied and
expanded scope of s24(4) - finding that second respondent misconceived nature of function and
addressed wrong issues - finding that error on part of second respondent could be properly
characterised as jurisdictional error - parties to bring in short minutes of orders - application not
disposed of - orders made.
Beno Excavations Pty Ltd (C)
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Poem for Friday
Why I live in the Green Mountains
By: Li Bai
Translated by Arthur Waley
In the mountains, you asked, I answered, most popular answer
Why do I live in the green mountains?
I laugh and answer not, my soul serene
I dwell in another paradise, where earth belongs to no man
Where peach trees blossom forever, and the rivers flow on and on
You ask, why I dwell on Green Mountain;
I smile and make no reply for my heart is at peace.
The peach-blossoms flow downstream and are gone forever,
I live in a world apart from among men.
I’m asked what the sense of living on Jade Mountain
I laugh and answer not, my heart at peace
I dwell in another heaven where no earthly man belongs
Where peach trees blossom and spring waters flow forever

https://en.wikipedia.org/wiki/Li_Bai
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